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PREFACE 


HIs is the fourth appearance of Public Policy. The venture 

began as a yearbook but was interrupted by the War. 
Following the War came a transition period. As everyone who 
has followed the history of post-war commercial and financial 
policy now knows transition periods have a way of outlasting 
expectations. Now that publication has been resumed we hope 
that the flow of ideas and the spirit of inquiry among those 
interested in the applications of social sciences to public policy 
will be such as to justify a regular appearance. We also hope 
and expect that when the flow is feeble and the spirit wanting 
there will be no publication. If the rhythm of scholarship does 
not conform to the rhythm of the seasons it is the seasons that 
will have to give way. 

This series has, from the beginning, been dedicated to the 
principle that in the realm of public policy there are no economic 
problems, no political problems, no legal problems; there are 
merely problems. These problems have economic, political, 
legal and other aspects. It is the beginning of wisdom for the 
student as well as the practitioner of public administration that 
departments and disciplines leave off where action begins. We 
hope that the contributions to this volume are informed by 
this precept. 


EDWARD S. Mason, Dean 
Graduate School of Public Administration 
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INTRODUCTION 


HEN Public Policy was first issued in 1940, the editors 
stated that the much discussed expansion of govern- 
mental activity called for continuous evaluation of public 
policies. Public policy has since that time become increasingly 
the concern of scholars and practitioners alike, whether they 
are primarily concerned with the economy, the government or 
any of the other facets of the GREAT society. The present 
volume is intended to show something of the work carried on 
in the Graduate School of Public Administration at Harvard; 
many of the seminars are focused in terms of some aspect of 
public policy. One of these seminars deals with public reg- 
ulatory policy, and during the first year was concerned with 
the question of subsidies. Accordingly, in the first series of 
articles in this volume, theoretical and practical considerations 
are brought to bear on this issue of government subsidization 
and attendant regulation. The essays, touching as they do on 
an area where public and private interest are closely inter- 
woven, seem particularly appropriate in a year when the rela- 
tions between government and business are likely to undergo 
some redefinition, and the subsidy problem is coming to the 
fore. No claims are made that these articles exhaust the sub- 
sidy theme; they merely deal with a range of issues which 
serves to illuminate several facets of the problem. 

Another section of the volume deals with problems of bu- 
reaucracy. Administrative structure, bureaucratic ethics, the 
issue of responsibility for both the administrative and the 
representative sectors of government, and the context of bu- 
reaucratic decision-making are reviewed in a series of articles 
that emphasize theoretical and practical considerations in 
varying degrees. 

The content of the remaining articles aptly illustrates some 
problems of particular interest at the present time: civil rights, 
finance in federations, the functioning of a multiparty system. 
Two review articles conclude the volume. One deals with 
publications of the International Labor Office, the other with 
volumes on the nature and formulation of policy. It is hoped 
to expand these articles in future volumes, whilst restricting 
ourselves to reviewing basic contributions in the field. 

The editors would like to encourage the submission of articles 





by members of the profession, regardless of whether they are or 
have been connected with the Graduate School of Public Ad- 
ministration at Harvard. It is intended to present critical 
studies of limited areas of policy, studies that emerge from the 
practical and theoretical viewpoints of scholars and adminis- 
trators. 


The editors wish to express their appreciation to their edito- 
rial assistant, Susanne Hoeber Rudolph, for her industry, judg- 
ment, and unfailing good nature in attending to the many 
problems connected with preparing such a manuscript for and 
seeing it through the press. 

C. J. FRIEDRICH 
J. K. GALBRAITH 
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PART I 


SUBSIDY PROBLEMS 











ON DEFINING A SUBSIDY 
Carl Kaysen 


O* what might be called the naive definition, a subsidy is a 
direct cash payment by the government to private recip- 
ients—firms or households—for which no return in services or 
goods is received. There is often the implication in the term of 
skulduggery behind the arras, especially where “hidden sub- 
sidies,’’ payments not openly termed subsidies, are involved. It 
is the purpose of this brief exercise in definition to apply the 
sophisticating touch of economic analysis to the naive notion 
of what constitutes a subsidy. The result of this operation will 
be, ultimately, the conclusion that the naive view may be not a 
bad guide after all. 


DEFINITION BY DONOR AND RECIPIENT 


A subsidy is something which is given and received; before 
inquiry into the exact nature of what it is that is transferred, a 
preliminary consideration of the possible types of givers and 
receivers which will serve to focus the rest of the discussion on 
certain kinds of subsidies is in order. The giver of a subsidy 
may be a governmental or a private body: e.g., the government 
of the City of Boston may subsidize the construction of housing 
for slum dwellers, or some of the citizens of Boston, acting as a 
group, may subsidize the concerts of the Boston Symphony 
Orchestra. The fundamental distinction, for the purpose of 
this essay, between a government and a private association lies 
in the taxing powers of the government; to the extent that any 
association possesses such powers, it can be considered as “‘gov- 
ernmental” for these purposes. The receivers may be divided 
into enterprises on the one hand, and households on the other. 
Households can be considered in two aspects: as consumers and 
as suppliers of factors, particularly labor. Thus an airline com- 
pany as a subsidy receiver clearly falls into the class of enter- 


1 Note that this omits certain other types of possible subsidy receivers, in par- 
ticular governments and non-profit associations. It is more convenient to con- 
sider payments and transfers among governmental units as falling outside the 
class of subsidies, as will be made clear in the following discussion. While private 
non-profit associations stand on an equal logical footing with households and 
enterprises as possible recipients of subsidies, their unimportance in fact justifies 
their omission from a brief essay. 
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prises; a family whose children receive free lunches at school 
presumably falls into the class of households as consumers; 
and a family receiving an allowance from the government based 
on the number of children in it (as in France), into the class of 
households as factor suppliers, though these distinctions could 
be challenged. In general, the distinction between enterprises 
and households as subsidy receivers is clear, while that between 
households as consumers and households as factor suppliers is 
much less so. Important cases exist in which all three elements 
are present: thus the American farmer as a subsidy receiver is 
enterprise, consumer, and factor-supplier (in the shape of the 
agricultural population surplus exported to the cities) in one. 


CATEGORIES OF SUBSIDY CONSUMPTION 

In considering the household as consumer, a distinction 
should be drawn between the receipt of a subsidy and the par- 
ticipation in the “collective consumption” of such items as 
public parks, or police protection, or general government serv- 
ices. In a broad way, collective consumption can be described 
as the free provision to all consumers under the jurisdiction of a 
governmental body of goods or services (usually services) 
which are paid for by taxes. The distinction between a con- 
sumption subsidy and collective consumption turns on two 
points: first, the former is given to some particular class of con- 
sumers; the latter is open to all consumers who wish to avail 
themselves of it, and, indeed may be prescribed for all con- 
sumers without their choice, such as fire protection; and second, 
the former is only rarely, and the latter always and by its 
nature, made available in kind. But, in many cases, distinc- 
tions may be difficult to draw. Thus for example, a municipality 
might provide public band concerts in the town square every 
Sunday, to which all who would could listen, paying the musi- 
cians out of taxes. This would be collective consumption of 
band music. The same government might run the same con- 
certs in a hall, selling tickets but not receiving enough revenue 
to cover its costs, and making up the difference from general 
tax funds. This would be classified as a subsidy to the concert- 
goers, in terms of the distinctions established above. But, as 
the price of the tickets went down to zero, and the size of the 
hall increased to accommodate all who wished to attend, would 
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the subsidy to concert-goers become the collective consumption 
of band-music? 

The remainder of this discussion will focus chiefly on govern- 
ment subsidies to enterprise. Non-government subsidies are, 
of course, not relevant to a consideration of the public policy 
issues with which this series of papers is concerned, in addition 
to being relatively insignificant in total magnitude.? The rea- 
sons for concentrating on aspects of subsidies which are more 
relevant to subsidies to enterprises rather than to subsidies to 
households are two. First, the former are in general of much 
greater importance in the United States, although, of course, 
the mixed character of agricultural subsidies is an important 
qualification on this statement. Second, the behavior of enter- 
prises in response to subsidies is in some sense more predictable 
than the behavior of households, in that there is a greater 
“rationality” of motive in the enterprise, usually, than in the 
household. This is, to be sure, an arguable distinction, and 
perhaps the first reason alone, or together with the absolute 
monarchy which the writer exercises over his subject matter, is 
enough to justify the limitation of scope made here. 


“NATURAL” AND “‘ARTIFICIAL’” CHANGES IN MARKET CONDITIONS 


In general analytical terms a subsidy to an enterprise can be 
defined as an increase in the demand for its output, or a decrease 
in the costs which it must bear to produce its output, which 
are not the result of market forces or ‘“‘natural’’ changes in con- 
sumer tastes, techniques of production, or availabilities of 
natural resources; but rather result from the deliberate action 
of the subsidy giver (government).* The application of this 
definition in practice raises two important problems: what is 
the treatment of taxes and changes in taxes, and what are the 
boundaries which mark off ‘‘natural”’ from “‘artificial’’ changes 
in tastes, techniques, and raw material supplies. Both these 
problems are essentially problems of the impact of government 
activities of various sorts on markets and market forces. 

To take first the second of these problems—the sorting out of 


? Although, of course, in certain areas, such as the support of scholarship, artistic 
endeavor and scientific research, they are of great importance. 

* The reader can easily supply the appropriate changes which would be needed 
to make the definition applicable to a subsidy to a household, either as consumer 
or as supplier of factors. 
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the impact of government activities other than taxation into 
those which can be appropriately classified with ‘‘natural’’ mar- 
ket forces and those which cannot presents serious problems. 
It is easy enough to agree that the increase in the demand for 
seat cushions consequent on the expansion of the office force of 
the government is a “natural” increase in demand, and not a 
subsidy to the seat cushion manufacturers. It is perhaps equally 
easy to agree that the increase in the demand for silver conse- 
quent on the Silver Purchase Act of 1934‘ should be considered 
as a subsidy to the silver producers, rather than a ‘‘natural’”’ 
increase in the demand for silver.° Other government purchases 
present more difficult problems of classification. Does the gov- 
ernment purchase of aircraft, on a very large scale, involve a 
subsidy to the aircraft producers? It is easy to answer, in prin- 
ciple, that if the purchases are for no more than the ‘‘competi- 
tive’ price, no subsidy is involved, and the transaction is 
similar in principle to the purchase of seat cushions. But where 
the only purchaser of aircraft (or tanks, or naval vessels, or 
ordnance) is the government, and prices are determined by 
negotiation, are subsidies involved or not? Or to consider 
another turn of the screw, if, as a result of a large volume of 
government orders of aircraft and the consequent expansion 
of the scale of operations in aircraft manufacture, commercial 
airlines can purchase aircraft more cheaply than would other- 
wise have been the case, are they beneficiaries of a government 
subsidy? Perhaps the answer in this case should be “No.” 
What if the lower cost of transport aircraft is due, not to the 
existence of increasing returns in aircraft manufacture, but to 
the ability of the aircraft producers to fit in the production of 
the small number of commercial transports during periods of 
slack in military orders, so that commercial and military air- 
craft have significant common costs? 

Essentially the same problem appears in more familiar form 
in connection with the much-discussed ‘‘hidden subsidies” to 
road transport arising from public construction of highways.® 
Take as given that the current operating costs of highways— 
maintenance and repair, traffic lights, road signs, etc.—are 


* USC, Title 31, Nos. 311a, 448a-e; 743a, b. 

5 It is perhaps worth pointing out that in each of these examples of government 
purchasing, the only purpose of the government's acquiring the commodities was 
to sit on them. 

® See C. L. Dearing and W. Owen, National Transportation Policy (Brookings 
Institution, 1949), Ch. VI and VII. 
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covered in an appropriate way by payments from the users. 
Assume further that highways, including super-highways of 
various types, would in fact be built by governments and made 
available to users without charges if there were no trucks at all, 
but only passenger automobiles, used, as they are, largely for 
personal travel. Then, does the use of these same highways 
without charge (as far as construction costs go) by trucks con- 
stitute a subsidy to the truckers and the users of truck trans- 
port? Suppose further that the truckers must pay, in some way, 
for whatever extra highway construction costs are occasioned 
by their use of the roads, which would not be incurred if only 
passenger vehicles existed : e.g., the costs of extra-strong founda- 
tions, or the costs of extra lanes on hills, to prevent traffic pile- 
ups behind slow-climbing trucks. Are the truckers receiving a 
subsidy under these conditions? 


COST ALLOCATION IN “‘COMMON COST’’ ENTERPRISES 


Whenever the government engages in a group of activities 
with common costs, some of which are undertaken as “‘ordi- 
nary’’ government operations such as national defense, or collec- 
tive consumption, and some of which are of specific benefit to a 
particular class of enterprises, the problem of cost allocation 
and “‘hidden subsidy”’ arises. In general, there is no “correct” 
solution to the problem. If one of the activities can be given a 
clear primacy of purpose, in the sense that the group would 
have been carried on even if the particular demand were the 
only one which existed, then a justification of the (long-run) 
marginal cost principle, as exemplified in the highway example 
above, can be made. But the existence of “clear primacy of 
purpose”’ in the appropriate sense is by no means easy to estab- 
lish, and least of all from legislative declarations, as the history 
of cost allocations and price policy on federal multi-purpose 
river development projects has shown.’ Thus the marginal cost 
principle cannot in general be relied on to determine when a 
particular method of cost allocation or pricing for a government 
provided service does or does not involve subsidy to some of the 
users. In fact, whenever a government appears in a market to 


7 See, for example, E. S. Mason, ‘‘Power Aspects of the Tennessee Valley Author- 
ity’s Program,”’ Quarterly Journal of Economics (May 1936). Also, on the cost 
allocation problem of TVA, Twentieth Century Fund, Electric Power and Govern- 
ment Policy (1948), Ch. X, esp. pp. 658-73. 
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do more than buy or sell at a competitively established price, 
which its activities alone do not influence, the problem of sub- 
sidies, or what might be called “‘subsidy-effects” arises. 


SUBSIDY EFFECTS OF TAXES 

The difficulties raised in the application of the general defini- 
tion of subsidies by the first of the problems there mentioned 
—the treatment of taxes—are, in part, familiar ones. That 
a tax, in particular an import duty, may also operate as a 
subsidy is one of the more important propositions the classical 
economists argued.’ The modern analysis of demand has led to 
a more general view of similar situations, but one which is no 
different in principle. It is now recognized that a tax on marga- 
rine is a subsidy to butter producers, and may even be a subsidy 
to bakers of cookies in that bread-and-butter and cookies are 
substitutes (at least in children’s snacks), and a rise in the price 
of one of the pair of complementary goods will lead to a shift 
in demand in favor of the substitutes of the other. Given a 
situation in which there are no taxes, the imposition of any 
taxes will in general create some subsidy effects. Even the 
introduction of an income tax, by shifting the balance between 
work and leisure in favor of leisure, may increase the demand 
for plaid wool shirts, and other goods complementary to leisure, 
at the expense of the demand for pin-stripe suits and other 
goods complementary to (high-tax-bracket) work. Starting 
from the more familiar situation in which some taxes are 
already in effect, it is a change in the tax pattern, either by the 
imposition of a new tax, the removal of an old one, or simply a 
change in rates, which will create the kind of subsidy effects 
exemplified above. 

SOME CONCLUSIONS 

This examination of the impact of the taxing, purchasing, 
and producing activities of governments on enterprises buying 
and selling in markets related directly or remotely to those in 
which governments are active shows clearly that the formal 
definition of a subsidy proposed above is by itself of little prac- 
tical value in analyzing actual government subsidy policies. 
But the results of the analysis are not all negative: it further 


8 E.g., Adam Smith. See The Wealth of Nations (Modern Library Edn., 1937), 
pp. 420-9. 











poi 
on | 
hav 
bet 
esse 
sub 
inte 
pro 
the 
effe 

I 
cati 
sis 1 
casl 
to i 
in tl 
pay 
forn 
indi 
abo’ 
farn 
prov 
in | 
in w 
tive 
effec 
it is 
fron 
sidie 
pay! 
of tl 
and 
as SU 

A 
appt 
inco! 
welf; 
its j 
vari 


oper 








ON DEFINING A SUBSIDY 9 


points out that nearly every government action which impinges 
on the private economy (and nearly every one does) is likely to 
have what have been termed subsidy effects. The distinction 
between a “subsidy,” simpliciter, and a “‘subsidy effect”’ is 
essentially political and not economic—it is one of purpose. A 
subsidy can conveniently be defined in this terminology as an 
intended subsidy effect, which the legislature (or other policy 
promulgating authority) foresaw and desired when it authorized 
the particular government activity giving rise to the subsidy 
effect in question. 

It was suggested at the beginning of this essay that sophisti- 
cation would prove to be its own undoing, and economic analy- 
sis would justify the man-in-the-street view of a subsidy as a 
cash handout by the government with no commensurate return 
to it. This was perhaps an exaggeration, since even subsidies 
in the sense defined above need not take the form of direct cash 
payments to the subsidized enterprises. They may take the 
form of tax remission—vide percentage depletion in the oil 
industry, or the guarantee of government purchase prices 
above the market price—as in the price support program for 
farmers, or the clause in the Economic Cooperation Act which 
provided that a certain proportion of deliveries had to be made 
in United-States-owned shipping. But all these are examples 
in which there was at least a legislative wish to hide that legisla- 
tive intent which distinguishes the subsidy from the subsidy 
effect of a measure with other aims. If this essay has a moral, 
it is perhaps that, given the difficulties of disentangling subsidy 
from unintended subsidy effect, it would be desirable that sub- 
sidies should, insofar as possible, take the form of direct cash 
payments, to heighten their visibility and to remind legislatures 
of their responsibility for making clear statements of purpose 
and justification whenever they do in fact provide for subsidies 
as such. 

A brief appendix to this moral on the purpose of subsidies is 
appropriate. A subsidy may have as its aim redistribution of 
income pure and simple, as is the case with the typical social 
welfare (as opposed to social security) program, or it may find 
its justification in redirecting output, as is the aim of the 
various subsidies to American merchant ship construction and 
operation. In general, every subsidy, and the subsidy effect of 
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every government activity which has one, will produce both of 
these results in some measure. This is inevitable in a market 
economy, in which the price system determines both the alloca- 
tion of output and the distribution of income, and every change 
in one reacts to some degree on the other. It is just as important 
for legislatures to attempt to distinguish these effects, and to 
examine the unintended allocative impacts of subsidies designed 
to redistribute income, and vice versa, as it is for them to mark 
intended subsidies as such, and to consider the subsidy effects 
of other measures which they order. 














PROBLEMS OF REGULATING AND 
SUBSIDIZING AMERICAN-FLAG 
INTERNATIONAL AIR TRANSPORTATION* 


Nathaniel Greenspun 


INTRODUCTION 


LTHOUGH no aspect of economic activity is totally unaffected 

by governmental aid or restraint, characteristic of the 
American economy is a substantial reliance on relatively un- 
regulated and unsubsidized competition of varying imperfection 
to achieve an efficient allocation of resources and of product, 
that is, production and pricing efficiency, and progress in the 
techniques of utilizing resources and in the uses to which re- 
sources are put. Economists have considerably advanced the 
development of structural and performance criteria which 
might be of help to the Anti-Trust Division of the Justice 
Department and to the Federal Trade Commission in the 
exercise of their very general supervisory powers over the in- 
dustries of this major sector. The special case of the natural 
regulated monopoly has likewise been the frequent subject of 
study. Less attention, however, has been given to the important 
problems of public policy for the area of closely regulated and 
initially subsidized enterprise in which limited competition is 
and ought to be retained as a market force. It is this third 
category which best describes American-flag international air 
transportation, for by the Civil Aeronautics Act of 1938, a 
statute primarily concerned with domestic aviation, the Con- 
gress provided for the regulation and subsidization of American- 
* The author first began research in this field for a senior honor’s thesis at 
Harvard College, entitled The Pan American World Airways System and Competi- 
tion for Monopoly in American-Flag International Transportation, on deposit at 
the Widener Library, Harvard University, Cambridge, Massachusetts. He wishes 
again to acknowledge with gratitude the assistance of all who most kindly aided 
him and again to mention especially Professor J. Kenneth Galbraith, Associate 
Prof. Paul W. Cherington, and Mr. James M. Landis, none of whom is of course 
responsible for the errors in this work and for its shortcomings. In addition, the 
author wishes to acknowledge the valuable aid received at the start of his research 
from a reading of two unpublished doctoral dissertations on deposit at the Widener 
Library, Harvard University, Cambridge. The first is R. R. Hackford, Interna- 
tional Aviation Policy of the United States, Department of Government; and the 


second is Donald Francis Heany, The ‘‘Chosen Instrument’’ Policy in International 
Aviation, Department of Economics. 








12 NATHANIEL GREENSPUN 


flag international airlines among which was to be promoted 
“Competition to the extent necessary to assure the sound de- 
velopment of an air-transportation system properly adapted 
to the needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national de- 
fense.’”! 

An assumption underlying the present discussion is that the 
permanent subsidization of international air transport is, will 
be, and should be contrary to public policy and that airline 
self-sufficiency is a realizable goal. Perhaps the best guarantee 
that the Congress will expect increasing and ultimate self- 
sufficiency of the international airlines is the steadily improving 
ability of the domestic airlines to earn revenues in excess of their 
costs and the prevalent attitude that airline self-sufficiency and 
not a greater subsidization of a larger volume of air transporta- 
tion is consistent with an adequate and economical program of 
national defense. Moreover, so long as several carriers provide 
international service, differing efficiency in production will also 
suggest the unnecessary character of whatever subsidies are 
paid to offset the added costs of relative inefficiency. 

This guarantee is made politically effective by the ease of 
identifying the existence of a subsidy element within mail pay 
and of dramatizing it. Great difficulty is certainly a part of the 
process of determining the compensatory? rate for the trans- 
portation of mail; but a simple comparison of the rates charged 
by the airlines for the transportation of passengers and mail is 
sufficient to reveal the fact of subsidization. When United 
States mail is transported across the Atlantic at rates exceeding 
$2.50 per ton-mile and passengers, while being plied with food 
and drink, are transported across the Atlantic at less than 
$1.00 per ton-mile, it is clear that the mail rate includes a 
subsidy. 

The attainment of self-sufficiency is not usually listed among 
the performance criteria for competitive enterprise because a 

1 Section 2(d). 

* A compensatory rate or service rate is best defined as a rate for the transporta- 
tion of mail which includes no subsidy. It has no other unique definition, since it 
may refer to a rate which depends upon the cost of the most efficient airline, of a 
group of airlines, or of any other type of grouping, or which depends also upon 
value of service elements; finally, cost may be defined in any number of ways. A 
possible compensatory rate calculated for each airline might be sufficiently above 


the cost per available ton-mile to yield the airline a 10% return on investment if 
55% of available ton-miles were earning that revenue amount. 
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premise of both the theory of pure competition and the Schump- 
eterian analysis of economic development is that subsidies are 
generally neither characteristic of nor necessary to the achieve- 
ment of economic pricing and product efficiency and economic 
progress. But international air transportation and domestic 
aviation have been liberally subsidized and there is little like- 
lihood nor much desirability of recovering these subsidies 
through taxes on future airline revenues. The wisdom of this 
kind of developmental subsidy is not at issue here, but the 
subsidization of an industry during its first years does not 
necessitate permanent subsidization. The advanced state of air 
transportation technology and the stabilizing influence upon 
market structure of Civil Aeronautics Board regulation make 
it unlikely that sufficient disparities still exist between social 
and private costs and revenues to warrant the federal sub- 
sidization which was perhaps needed during the initial period. 
Airline self-sufficiency is, therefore, a performance goal on a par 
with efficiency and progressiveness. 

Dean Mason has cogently analyzed the possible conflicts 
between the performance norms of efficiency and progressive- 
ness; self-sufficiency, the third performance norm, cannot 
conflict with either of the first two if subsidies characteristic of 
the developmental period are no longer necessary. Transitional 
conflicts between self-sufficiency and the other norms of public 
policy are, however, likely and important. It may well be, for 
example, that a successful method of quickly reducing the 
volume of subsidy payments would be to adopt the European 
practice of having a single government-owned or regulated in- 
ternational air carrier, a so-called chosen instrument, but it is 
also certain that such a step would have a substantial effect, 
whether desirable or not, upon the long run efficiency and 
progressiveness of American-flag air service. Not every altera- 
tion in market structure, therefore, which will reduce the vol- 
ume of subsidy payments, will be consistent with maximizing 
jointly* the long run benefits from progressiveness and ef- 
ficiency. Self-sufficiency cannot as a result be an independ- 
ently controlling criteria in spite of its long run harmony with 
the other norms of public policy. 

* See Edward S. Mason, ‘‘The Current Status of the a ed Problem in the 
United States,” Harvard Law Review (June 1949), pp. 1265-1285. 


‘ The expression joint maximization is used to emphasize the conflicts between 
the norms of efficiency and progressiveness. 
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All three performance characteristics depend directly or 
indirectly upon the various elements of market structure. The 
subsidy method of payment is for international air transporta- 
tion an element of market structure in no way logically different 
from any other element. Since subsidization is by the intent of 
public policy an impermanent element, it is useful to denote by 
market structure all the significant factors affecting perform- 
ance except the subsidy method of payment. A particular 
change in market structure or in the method of subsidy pay- 
ment may affect any one or two or even all three of the per- 
formance characteristics. Of interest to the regulatory author- 
ity are all such relations between market structure or the sub- 
sidy method of payment and the performance characteristics. 
Of special interest, however, are the effects of market structure 
upon self-sufficiency and the effects of the subsidy method of 
payment upon efficiency and progressiveness. 

In the analysis of market structure and performance rela- 
tions in this area of regulated and impermanently subsidized 
enterprise and in particular of the effects of market structure 
upon self-sufficiency and of the method of subsidy payment 
upon efficiency and progressivity, three somewhat specially 
defined concepts may be of value. The first, competitive suffi- 
ciency, is characteristic of that market structure of a possible 
set of market structures which for a given joint maximum of 
efficiency and progressiveness both minimizes subsidy need and 
attains the joint maximum. Carrier comparability, the second, a 
market structure requisite for subsidy minimization, is adminis- 
tratively necessary to the determination of a subsidy payment 
which will not leave inefficiency unpenalized. Carrier com- 
parability includes the familiar notion of a yardstick, but while 
the latter concept has become associated with the comparison 
of natural monopolies, carrier comparability implies that 
within each market area the airlines competing against each 
other be sufficiently comparable in over-all size and exclusive 
and competitive route areas, and other such aspects, that 
differences in carrier revenues and expenses will be mainly 
affected by their respective abilities to produce and improve 
air transportation service rather than by the route authoriza- 
tions and other regulations of the Civil Aeronautics Board. 

The third concept, a subsidy method of payment characteris- 
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tic, is market structure neutrality. Although airline competition 
is essentially non-price competition, the effects of this com- 
petition upon market structure are generally similar to the 
effects of competition among unregulated enterprises which 
usually further the goals of efficiency and progressiveness. The 
airline able to provide better service at equal cost even without 
the right to cut prices (and fare reductions are often permitted 
without unanimous agreement) can enlarge and should be per- 
mitted to enlarge its market share and enjoy the usual benefits. 
If, however, the subsidy method of payment penalizes efficiency 
by making it possible for the less efficient airline to provide the 
same service at higher cost, the subsidy method of payment is 
not neutral! with respect to market structure. It may be possi- 
ble to devise a method of subsidy payment which will positively 
encourage efficiency; indeed, this encouragement would be 
only slightly different from market structure neutrality. In 
keeping, however, with the standards for unregulated enter- 
prise, it will be enough if the subsidy method of payment, the 
impermanent element of market structure, is neutral in its 
effects upon market structure and if efficiency and progressive- 
ness are stimulated by the other elements of market structure. 

It was perhaps inevitable that during the more than twenty 
years of federal regulation and subsidization of international 
air transportation governmental attention be centered largely 
upon the problems of market structure in relation to efficiency, 
progressiveness and self-sufficiency. Not always has public 
policy been well adapted to further these performance norms, 
but this has been the major field of effort. Only recently have 
more refined methods of subsidy payment been proposed and 
developed and the method of subsidy payment been considered 
as a factor in determining both the volume of subsidies received 
and the efficiency and progressiveness of the carriers. This 
historical sequence of interest, and the common situation that 
substantial reduction in the volume of subsidies paid depends 
upon market structure change to lessen subsidy need and to 
provide a framework within which to develop a subsidy method 
of payment that does not reward inefficiency, make it useful to 
consider market structure and subsidy policy problems in that 
order. 
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PROBLEMS OF MARKET STRUCTURE 


In describing the contemporary market structure of inter- 
national air transportation, of primary interest is data relating 
to the American-flag carriers; also pertinent, however, are 
comparisons with American domestic operations and a recogni- 
tion of the extent of foreign-flag competition. For the calendar 
year 1951 international and overseas’ American-flag carriers, a 
category including service to all foreign countries except 
Canada and to all the territories and possessions of the United 
States, earned passenger revenues of $184,000,000° in flying 
over two and one-half billion revenue passenger-miles. The 
domestic airlines, a category excluding feeder airlines and non- 
scheduled service, earned passenger revenues of $574,000,000 
and flew over ten billion revenue passenger miles. Passenger 
revenues and mileage figures are selected because total non- 
United States mail revenue is more subject to erratic fluctua- 
tion. For the domestic carriers such non-United States mail 
revenues totaled $627,000,000 and for the international and 
overseas carriers totaled $232,000,000. 

Statistics for United States mail revenues and service per- 
formed indicate that the domestic carriers in 1951 received 
$37,682,000 for 62,991,000 mail ton-miles; the international 
and overseas operators received $53,213,000 for 21,971,000 
mail ton-miles. These revenue figures suffer from the defects 
of being subject to retroactive adjustment and of including 
certain payments for air parcel post. Evident, however, is the 
substantially lower payment per United States mail ton-mile 
for the domestic carriers. The latter, moreover, had a tentative 
net operating income in 1951 of $106,084,000, far in excess of 
mail revenues; the international and overseas carriers’ net 
operating income equaled only $15,553,000, less than United 
States mail pay received. Such over-all comparisons inevitably 
conceal the variety of operating results within each sector and 
do not point to the intra-sector structural causes for such 


5 Overseas operations are included because the CAB groups them for data re- 
porting purposes with the international operations and Pan American conducts 
almost all of this service in competition with domestic carriers. The main com- 
ponents of such service are operations to Hawaii and Puerto Rico, and between 
the United States and Alaska. 

® Unless otherwise noted, all traffic and revenue data are taken or derived from 
issues of the American Aviation Daily, Supplement (Washington), in which are 
published the data submitted to the CAB by the airlines. 
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differences in performance. It is still worth noting that the 
difference between the categories is great enough to persist 
even after aggregation. 

Within the international and overseas sector, Pan American 
World Airways accounted for over 55% of the total passenger 
revenues and for over 60% of the revenue passenger-miles. 
The sector position of the airlines is perhaps of less significance 
than its particular share of the three major route areas, the 
Atlantic, the Latin American, and the Pacific Alaskan, but it is 
important that TWA (Trans World Airlines), second in sector 
volume, had international passenger revenues and revenue 
passenger-miles equal to about ten and fourteen percent respec- 
tively of the sector totals. To the Pan American share might 
also be added the 5% market share of Pan American-Grace 
Airways (Panagra), the subsidiary of Pan American and W. R. 
Grace in which each have a 50% stock interest. The often 
uncooperative attitude of the two partners, however, makes 
any addition of the Panagra share subject to reservations. This 
does not mean that Panagra is now an independent airline able 
to oppose the wishes of Pan American. 

In Table I statistics relating to traffic and revenue data for 
the Atlantic area appear. They include the operations of Pan 
American and Colonial Airlines to Bermuda, of Pan American 
to South Africa, and the transatlantic service of both TWA and 
Pan American to Europe and Asia. Much of the traffic, how- 
ever, is generated between United States terminals and the six 
European cities which Pan American and TWA competitively 
serve, namely, Shannon, London, Paris, Rome, Lisbon and 
Frankfurt. TWA in addition is serving or is (authorized) to 
serve Geneva, Zurich, Milan, Athens, Tel Aviv, Cairo, Basra, 
Dhahran, Bombay, Madrid, Algiers, Tunis, (Tripoli), (Ben- 
gasi), (Calcutta), (Mandalay), (Hanoi), (Canton), and (Shang- 
hai). Pan American is serving Iceland, Glasgow, the Low 
Countries, Scandinavia, Germany, Austria, Barcelona, Nice 
in place of Marseille, Istanbul, Beirut, Karachi, Calcutta, 
Bangkok, and Hong Kong; it is in addition authorized to pro- 
vide service to Russia. 

For this transatlantic traffic and some limited amounts of 
fifth freedom’ traffic between European cities both American 


7 Traffic between two countries other than the home country of the carrier. 
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carriers must also compete against the vigorous chosen in- 
strument airlines of the European countries. These airlines 
since 1945 have gradually increased their market share and now 
carry about half or slightly less of the transatlantic traffic, al- 
though the percentage varies from route to route. Of particu- 
lar importance are BOAC (Britain), KLM (Holland), Sabena 
(Belgium), Air France, Swissair and SAS (the Scandinavian 
Airlines System). 

Except for the unusually good showing of Colonial, these 
figures are typical of postwar operating results, including the 
greater self-sufficiency and lower operating costs of TWA. 
This superiority over Pan American may be partly attributed 
to the difficulties attendant upon the latter’s introduction in 
1949 of the Boeing Stratocruiser, the postwar counterpart of 
the B-29. TWA instead used exclusively various Constellation 
aircraft, and, as statistics for a several year period suggest, may 
also have been more concerned with efficiency than its rival. 











TABLE I 
1951 Atlantic Area Operations 
Traffic Data 
United 
Revenue Passenger States 
Revenue Passenger- Load Mail Ton- 
Carrier Passengers Miles Factor Miles 
Pan American 349,000 509,363,000 65% 5,401,000 
TWA 148,000 372,352,000 65% 4,200,000 
Colonial 40,000 31,873,000 77% 20,000 
Revenue and Expense Data 
(000’s omitted) 
Total United 
Non- Break- States 
Passenger Mail Total Even Mail 
Revenues Revenues Expenses Need Revenues 
Pan American $40,155 $50,121 $62,948 $12,827 $13,685 
TWA 31,223 39,081 42,960 3,879 9,013 
Colonial 1,706 1,757 1,639 —118 172 


Unit Data 


Break-Even Need 

Per Mail Ton-Mile 
Pan American $2.40 
TWA .90 
Colonial —5.60 
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Two-carrier service in the Atlantic area is not necessarily in- 
consistent with competitive sufficiency and carrier compara- 
bility, but the present market structure is perhaps both un- 
necessarily competitive and likely to reduce gradually carrier 
comparability because of the greater traffic potential of Pan 
American's exclusive route area. An alternative pattern might 
include the following: one, two-carrier American-flag compe- 
tition to Lisbon, Shannon and London; two, TWA to serve 
France, Spain, Italy, the North African coast, and conduct 
operations to Asia from Cairo; three, Pan American would 
serve the rest of northern and central Europe and conduct from 
Istanbul its service to points further east; and four, Pan Amer- 
ican would serve Lisbon as a terminal point or as part of its 
route to South Africa, and TWA would serve Lisbon as an 
intermediate point between the United States and Spain or 
points beyond. This kind of route structure would continue 
two-carrier American-flag competition to London, Shannon 
and Lisbon; the traffic at these cities would be of sufficient 
volume to stimulate service improvement and the Board would 
have an adequate basis for estimating from the traffic shares 
of the American carriers at these points the ability of each to 
offer air transportation acceptable to the public. The general 
equality of traffic and traffic potential in the areas served ex- 
clusively would more probably assure carrier comparability 
and so enable the Board to evaluate the efficiency of each and 
to determine a volume of subsidies for each which would not 
reward inefficiency. It is true that duplicating American-flag 
competition generally enlarges the total United States share of 
traffic, but such competition also increases subsidy need by 
raising costs* and decreasing passenger load factors. 

The very important Latin American route area includes the 
permanently certificated service of Pan American to Mexico, 
of American to Mexico City, of Pan American and Eastern to 
Puerto Rico, of National Airlines from Miami to Havana, of 
Chicago and Southern to Havana, Kingston, and Caracas 


* Gill and Bates found that: ‘‘. . . the historical cost advantage held by Eastern 
Airlines over the other three of the Big Four carriers in aircraft operating expenses 
has been made possible in part by a lack of strong competition. The lack of strong 
competition has provided this carrier with a greater schedule flexibility since it 
has not been held so closely to the demands of competitive scheduling as have the 
other three lines. Frederick W. Gill and Gilbert L. Bates, Airline Competition 
(Boston, Division of Research, Grad. Sch. of Bus. Adm., Harvard Univ.), p. 526. 
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from the Gulf Coast, of Braniff from the Gulf Coast and Miami 
to Panama, Colombia, Ecuador, Peru, Bolivia, Brazil, Para- 
guay, and Argentina, of Panagra from Panama via western 
South American points to Buenos Aires and Montevideo, and 
of Pan American from New York, Miami, and other United 
States terminals, to all major Caribbean Islands, Central 
American states, the northern and eastern countries of South 
America, and to terminals in Argentina and Uruguay. Foreign- 
flag competition in the Latin American route area is far less 
formidable than in the Atlantic area. The British, as well as 
the airlines of several South American countries, compete for 
traffic, but American-flag service accounts for substantially 
more than 50% of the traffic between the United States and 
points in foreign countries and much of the fifth-freedom traffic. 
In addition, Pan American and Panagra own varying per- 
centages of the stock of airlines operating within and between 
Latin American countries and even to the United States. 

The route structure in the Latin American area is indeed 
complex, and a number of equipment interchange agreements 
add to this complexity, but Table II suggests certain charac- 
teristics of importance; one, only American and Eastern Air- 
lines provide fairly self-sufficient competition for Pan Ameri- 
can; two, National Airlines, serving only Havana and unable 
to maintain a high passenger load factor, has a break-even need 


TABLE II 
1951 Latin American Area Operations 


Traffic Data 








United 

Revenue Passenger States 
Revenue Passenger- Load Mail Ton- 

Carrier Passengers Miles Factor Miles 
Pan American 797,000 711,232,000 60% 3,209,000 
Panagra 118,000 127,784,000 59% 455,000 
American 108,000 86,381,000 59% 164,000 
Braniff 30,000 64,320,000 43% 225,000 
Chicago & S. 26,000 31,804,000 41% 41,000 
Eastern 59,000 83,324,000 52% 415,000 
National 112,000 29,092,000 46% 17,000 
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Revenue and Expense Data 





(000’s omitted) 
Total United 
Non- Break- States 
Passenger Mail Total Even Mail 
Revenues Revenues Expenses Need Revenues 
Pan American $45,052 $57,574 $65,079 $7,505 $7,227 
Panagra 11,343 14,036 14,484 48 2,107 
American 4,205 4,875 4,820 —55 123 
Braniff 4,895 5,524 7,708 2,184 2,068 
Chicago & S. 2,205 2,557 3,461 904 1,853 
Eastern 3,668 3,850 3,472 —378 310 
National 1,855 1,975 2,441 466 39 
Unit Data 


Break-Even Need 
Per Mail Ton-Mile 


Pan American $ 2.30 
Panagra 10 
American —.40 
Braniff 9.70 
Chicago and Southern 22.00 
Eastern —.90 
National 27.40 


per mail ton-mile that is low by comparison with previous 
years but substantially above that of the Pan American aver- 
age; three, Chicago and Southern, also in competition with 
Pan American and operating to only several points, was unable 
to maintain a load factor sufficiently high to prevent a large 
subsidy need; four, Braniff, largely paralleling Panagra in 
South America and reaching Brazil via intermediate western 
points and thus competing with Pan American’s central route 
to Brazil, was also unable to maintain a load factor comparable 
to that of Panagra and Pan American and was therefore unable 
to earn sufficient revenues to reduce break-even need to a 
moderate level; and five, Pan American and Panagra serve 
every important point in the Latin American route area either 
in competition with a third American-flag carrier or as a monop- 
oly American-flag carrier and are neither in size nor break-even 
need comparable to their competitors. It is significant that the 
difficulties of Braniff, Chicago and Southern, and National are 
due not to inefficiency, but to an inability to obtain traffic 
resulting from the cumulative effects of Pan American’s size, 
many more years of service, and greater route area. 

The high cost of subsidizing competition for Pan American 
and Panagra suggests two possibilities: one, that an economy 
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minded Congress might be persuaded that such competition 
was “wasteful”; and two, that the dominance of Pan American 
and Panagra—the latter, as noted, being the half-owned sub- 
sidiary of Pan American—makes almost impossible any addi- 
tional se'f-sufficient competition. This is not a case, however, 
of excessive competition, but merely an instance when the set 
of possible market structures for a given joint maximum of 
efficiency and progressiveness contains no self-sufficient or more 
self-sufficient alternative. To establish competition for Pan 
American and Panagra without the permanent subsidization 
of this competition and to establish carrier comparability so 
that Pan American may have greater stimulus to efficiency are 
precisely the problems of market structure in the Latin Amer- 
ican route area. 

An ideal route pattern for the whole area might be served by 
two independent carriers, but such a result seems possible only 
by the complete separation of Pan American and Panagra. 
Whether Braniff, an aggressive domestic operator, can ever 
develop its route into a self-sufficient system is uncertain. 
Finally, the market structure of this area, if anything, exem- 
plifies the influence of market structure upon subsidy need. In 
the Latin American route area refinements of the subsidy 
method of payment cannot be expected to reduce subsidy 
need or to force Pan American to exert greater efforts towards 
reducing costs.° 

Service in the Pacific-Alaskan route area is provided by 
three American-flag carriers, Pan American, United and North- 
west, who have exclusive rights to serve Alaska and Hawaii, 
but who face limited competition in the Pacific, mainly from 
the British. Pan American’s share of the entire route area is 
well over 50%, but its important mid-Pacific routes to Japan 
and to Australia and New Zealand are somewhat counter- 
balanced by the superiority of Northwest’s northern Great 
Circle route to Japan. Competition in this area cannot be and 
should not be greatly increased because of the still small volume 
of traffic. Excessive competition might be reduced by eliminat- 
ing some of the parallel routes to Hawaii. In this area, further 
changes in market structure, principally the certification of 

* For an excellent study of market structure regulation in the Latin American 


area, see The Latin American Route Proceeding, Committee on Public Administra- 
tion Cases (Washington 1949). 


or 
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duplicating competition, must await the growth of traffic be- 
tween the United States and Australia and Asia. 

If all three areas differ in many ways, characteristic of inter- 
national air transportation in general is the dominance of Pan 
American in every area and the diversity of the forms of its 
Amer can-flag competition. These two characteristics are re- 
flective of the Pan American-Panagra prewar monopoly of 
international operations. Prior to the passage of the Civil 
Aeronautics Act of 1938, American-flag aviation was first sub- 
stantially subsidized and indirectly regulated under the Foreign 
Air Mail Act of 1928. This law authorized the Postmaster 
General to enter into contracts of not more than ten years 
duration for the transportation of mail; to award such con- 
tracts to the lowest responsible bidder; and to pay a rate not in 
excess of $2.00 per plane-mile. The history of the methods by 
which Pan American acquired all but one of the contracts 
awarded under this law and received the maximum allowable 
rate on each is very instructive in the tactics of competition for 
subsidized monopoly. Much of Pan American’s success, how- 
ever, can be explained by its adroit exploitation of the belief 
of the Postmasters awarding ten year contracts during 1928 
and 1929 that American interests would be best served by a 
single strong airline. Pan American was therefore able to ac- 
quire contracts which made possible and profitable its not 
unimpressive development of United States-flag service in the 
Latin American route area.” 

Panagra, the subsidiary of Grace and Pan American, which 
operated under Foreign Air Mail Contract No. 9 that covered 
the route via west coast points from Cristobal to Buenos Aires 
and Montevideo, represents the only instance in which Pan 
American was unable to exclude one of its rivals. In the Grace 
corporations, Pan American met a competitor whose power 
along the west coast of South America and whose financial 
resources far exceeded that of the then small airlines. Both 

© Particularly valuable for the prewar development of air transportation in the 
Latin American area are, ‘‘Letter from the Postmaster General to the Chairman 
of the Special Committee to Investigate Air Mail and Ocean Mail Contracts,” 
Investigation of Air Mail and Ocean Mail Contracts, 74th Congress, ist Session 
(Washington, GPO, 1935); William A. M. Burden, The Struggle for the Airways in 
Latin America (New York, Council on Foreign Relations, 1943). 

For the Latin American development and other aspects, see Matthew Joseph- 


son, Empire of the Air (New York, Harcourt Brace, 1944); and Henry Ladd Smith, 
Airways Abroad (Madison, The Univ. of Wisconsin Press, 1950). 
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parties compromised by forming Panagra. Pan American by 
this agreement not only shared in an important route, but also 
later was able to restrict Panagra’s growth. 

The differences in equipment and flying technique between 
domestic overland and international across water operations 
greatly limited the potential competition in other route areas 
from the airlines providing domestic service. Pan American 
with characteristic imagination, boldness, and enterprise under- 
took the difficult development of the mid-Pacific route to 
Hong Kong and in 1937, after having overcome technical and 
diplomatic obstacles, inaugurated service under Foreign Air 
Mail Contract No. 14. Postmaster General Farley cannot be 
criticized tor fostering monopoly since such a route was unques- 
tionably necessary and no other airline was able or willing to do 
the job. The officials, however, who previously encouraged 
Pan American’s monopoly may indeed have minimized the 
developmental costs during years when air transportation was 
in its infancy and had not experienced the forced march growth 
of World War II, but two reservations are justified: the first is 
that the joint ownership of Panagra later precluded a more 
suitable two carrier competitive market structure for the Latin 
American route area; and the second is that as a permanent 
policy the monopolization of international air transport is 
wholly undesirable. 

For both political and economic reasons a monopoly of 
American-flag air transport is unwise. Air transport has been 
and is of strategic significance in the defense of the United 
States. To permit a single airline to dominate the industry 
might allow that airline to obtain a position of power from 
which to resist the policies of the United States. Competition 
is almost by definition the principal economic advantage of 
not permitting monopoly, but in international air transport 
this competition need not take the form of universal point-to- 
point American-flag competition. The user of air transporta- 
tion is generally protected against the inadequate service of 
either the American or the foreign-flag carrier by the presence 
of both. This would of course still be true if American-flag 
service were monopolized, but the likely outcome in that event 
would be a lower rate of progressiveness and a smaller volume 
of total American-flag traffic as a result of the absence of 
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American-flag competition for traffic, or even the absence of 
several regional monopolists who might be independent sources 
of product improvement. That the advantages of competition 
are substantial even when non-price competition is the rule is 
indicated by the conclusion of the most intensive study of 
competition among the domestic airlines which found that 
“ . . competition is in the public interest . . . [and] has 
been and continues to be one of the most important factors 
influencing the growth and development of this industry.””™ 

American-flag monopoly is also significantly inconsistent 
with the attainment of self-sufficiency, since the regulatory 
authority would have no yardstick or comparable carrier by 
which to judge the efficiency and subsidy need of an airline. 
It is undoubtedly true that no party is better able to find the 
flaws in a carrier’s arguments than another carrier; this is an 
advantage which should not be underestimated and needs to 
be preserved. 


CAB INFLUENCE ON MARKET STRUCTURE 


The Civil Aeronautics Act of 1938, the new law governing 
international and domestic operations transferred the authority 
to subsidize and to award certificates of public convenience and 
necessity to the Civil Aeronautics Authority (now the Civil 
Aeronautics Board). The law, moreover, in its declaration of 
policy declared that the Authority shall consider as being in 
the public interest and in accord with the public convenience 
and necessity ‘Competition to the extent necessary to assure 
the sound development of an air transportation system. . . .’’* 
Such a clause could of course be interpreted to justify con- 
tinuing the Pan American monopoly, but it might more easily 
be construed to require the encouragement of additional entry. 

Pan American had for some years been preparing for the 
inauguration of transatlantic service. Technical and other 
difficulties, however, had delayed the beginning of operations 
until May of 1939, by which time the prior approval of the 
Civil Aeronautics Authority was necessary. The Authority for 
the first time in the history of American regulatory policy ex- 
plicitly stated that its action.must be governed by the “. . . 

11 Gill and Bates, op. cit., p. 615. 


12 Pan American World Airways Co, (of Del.)-Cert. of Public Conv. and Necessity, 
ICAA 188, p. 132. 
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necessity of preserving the possibility of competition. . . .”’ It, 
therefore, in finding the Pan American proposed service in the 
public interest carefully restricted the terminals to which and 
from which the airline might render service and allowed Pan 
American only a part of the schedules available to the United 
States under bilateral agreements with Great Britain and 
France.'* Pan American had petitioned for authority to serve 
any terminal point or points in the United Kingdom, France, 
and Portugal, as well as the right to use all of the permitted 
frequencies. 

There was certainly sufficient justification for the Authority’s 
openly stated opposition to the continuation of the Pan Ameri- 
can monopoly. This attitude, in addition, was of more than 
theoretical importance because in April of 1939 the Authority 
had disapproved a 1938 market sharing agreement between 
Pan American and American Export Lines, a shipping company 
interested in using air transport to compete against the foreign- 
flag luxury liners. American Export Airlines, its subsidiary, 
continued its preparations to enter independently the air 
transport field and filed with the Authority a petition to serve 
England, Ireland, France and Portugal. The outbreak of the 
Second World War and the November 1939 presidential procla- 
mation of a Combat Zone eliminated all of the named points 
except Lisbon. Pan American still opposed the application of 
Export and contended that it could render the admittedly 
needed additional service at a lower cost. 

The Board in its July 1940 decision did not accord the cost 
advantage controlling significance and concluded that direct 
American-flag competition had advantages which foreign-flag 
competition did not. It noted “. . . the part which national 
loyalties may be expected to play . . . [and] the fundamental 
differences in background and technique between United States 
and foreign-flag carriers [that] may tend to distinguish their 
respective services by essentially non-competitive basic char- 
acteristics, rather than by those differences of degree which 
stimulate progress through competition.’’™ It is clear that the 

13 The Authority in its original decision permitted Pan American to use a total 
of two landing rights per week of the total of four made available by Britain and 
France. It restricted the terminals and intermediate points to New York; Horta, 
the Azores; Lisbon; Marseille; London; Shediac, New Brunswick; Botwood, New- 
foundland; and Foynes, Ireland. 


14 American Export Lines, Inc.-Cert. of Public Conv. and Necessity, 2 CAB 16, 
p. 32. 
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Board in awarding Export a temporary certificate to serve 
Lisbon, was not only interested in the need for two-carrier 
American-flag competition to Lisbon, but also cognizant of the 
future wider benefits from introducing a second air carrier into 
a market area which had not already been pre-empted by Pan 
American. If American-flag service had then been provided by 
a large number of airlines, the initially greater subsidy cost of a 
new service and certainly a permanently greater subsidy cost 
of an additional service might have been more than sufficient 
to outweigh the advantages, if any, from another transatlantic 
operation. On this occasion, however, American policy makers 
had a rather simple choice between some competition and 
monopoly rather than between competition and more com- 
petition. 

Pan American did not passively accept this defeat, but 
fought the Board’s action in the courts and took its case to the 
Congress. It was successful twice in convincing the Congress 
to deny to the Post Office Department the appropriations 
necessary to subsidize American Export Airlines. Export was 
consequently unable to begin service until it obtained a war- 
time Navy contract. Pan American also persuaded the Court 
of Appeals of the Second Circuit that the Board had erred in 
not ruling on the propriety of control of American Export Air- 
lines by a shipping company. The Board later upon a rehearing 
ordered an end to the corporate relation between Export Air- 
lines and its parent steamship company.!® 

While Pan American’s legal status as the dominant Amer- 
ican-flag international carrier was only slightly affected by the 
additional wartime temporary certification of American Export 
Airlines to Foynes" and a similar certification of American 
Airlines to serve Mexico City,” the rapid developments in the 
technology of air transportation and the increase in plane- 
miles flown created a far more formidable challenge to the 
prewar monopolist’s position. Oceanic flying equipment was 
no longer restricted to the formerly used flying boats and many 
domestic airlines had served as contract carriers on interna- 
tional routes. Conscious of the plans of other airlines to enter 


18 American Export Airlines, Inc.,-American Export Lines-Control-American 
Export Airlines, 3 CAB 619. 

18 American Export Airlines, Inc., Temp. Cert. of Public Conv. and Necessity, 3 
CAB 204. 

7 American Airlines, Inc., Temp. Cert. of Public Conv. and Necessity, 3 CAB 415. 
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the international field, Pan American began its own attempts 
to persuade the Congress to establish the so-called All American 
Flag Line, an American chosen instrument or community 
company. The struggles between Pan American and its op- 
ponents make a fascinating case history in American politics," 
but the wartime and postwar failures of the Pan American 
efforts were in effect an endorsement by the Congress of the 
principles of competition set forth by the Civil Aeronautics 
Board. 


THE POSTWAR ROUTE CASES 


The Board in June of 1944 announced that it would accept 
applications for postwar international air routes and so officially 
began the series of postwar route proceedings which established 
a competitive market structure for air transport. These deci- 
sions, however, would necessarily be limited by the permanent 
certificates issued to Panagra and Pan American prior to the 
American entry into World War II. The latter had received 
permanent certificates for service in Latin America and in the 
Pacific area in “grandfather right’’ proceedings based upon its 
operations under foreign air mail contracts; it had also received 
permanent certificates for new service to Australia and New 
Zealand, to points in Europe, and to Alaska. 

In the important 1945 North Atlantic Route Case” the Board, 
restricted only by the prewar permanent but limited certificate 
of Pan American, authorized three-carrier transatlantic service 
as follows: 


Pan American was granted a temporary five year authorization 
to serve the following points and areas: London, Belgium, southern 
Germany, Czechoslovakia, Austria, Hungary, Yugoslavia, Rumania, 
Bulgaria, Turkey, Lebanon, Iraq, Iran, Afghanistan, northern 
India and Barcelona; TWA was granted a similar authorization to 
serve: Eire, France (except Marseille), Italy, Greece, Egypt, 
Palestine, Trans-Jordan, Iraq, Saudi Arabia, Yemen, Oman and 
southern India, and also Portugal, Spain (except Barcelona), 
Algeria, Tunisia and Libya; and American Overseas Airlines, the 
then majority-owned subsidiary of American Airlines and formerly 
the subsidiary of American Export Lines, was similarly authorized 


18 See Donald Francis Heany, The ‘‘Chosen Instrument” Policy in International 
Aviation (March 1950), a doctoral dissertation on deposit at Widener Library, 
Harvard Univ., Cambridge, Mass. 

19 Northeast Airlines et al.,6 CAB 319. 
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to serve Shannon, the United Kingdom (i.e. Glasgow and London), 
the Netherlands, Denmark, Norway, Sweden, Finland, northern 
Germany, Poland, Leningrad and Moscow. 


The decision of the Board in effect authorized two-carrier 
American-flag competition to London and Lisbon and three- 
carrier competition to Shannon; and awarded the three carriers 
the separate route areas of varying potentialities. Pan Amer- 
ican, which had argued for its exclusive certification, had re- 
ceived a great deal less than a monopoly, but it was subse- 
quently given exclusive certification to South Africa. Pan 
American petitioned for a rehearing and its attitude is under- 
standable, even if not justifiable, for the Board’s decision re- 
sulted in the Atlantic area market shares for Pan American, 
AOA, and TWA as shown in Table III. The principal con- 
cession which the Board did make to Pan American was an 
authorization in June of 1946 to serve Frankfurt in competition 
with AOA.” 

The Board’s great difficulty in the Atlantic and other areas 
was the necessity of building around the prewar position of Pan 
American and the necessity and the desirability of granting to 
Pan American additional routes in every market area. What- 
ever may be said of the market structure established by the 
actions of the Civil Aeronautics Board and maintained un- 
altered by the repeated refusals of the Congress to enact the 
Pan American-endorsed community company legislation, it was 
a market structure in which Pan American was no longer a 
monopoly American-flag carrier. The airline’s percentage share 
of revenue passenger-miles in 1948 and 1949 approximated fifty 
percent; and there was more probability of a decline than of an 
increase. But the airline which had been unable to convince the 


TABLE III 


North Atlantic Revenue Passenger-Miles of AOA, TWA, 
and Pan American, 1946-1948 


AOA TWA Pan American 
1946 114,286,000 108,707,000 153,102,000 
1947 168,496,000 220,752,000 306,861,000 
1948 187,637,000 259,988,000 302,254,000 


Source: ‘Opinion, By the Board,” North Atlantic Route Transfer Case, CAB 
Docket No. 3589 et al., May 17, 1950, App. VI. 


*® Pan American Airways, Inc., North Atlantic Route Amendments, 7 CAB 133. 
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Civil Aeronautics Board that no additional American-flag 
carriers were needed in any area to assure a development of air 
transportation consistent with the public interest, and unable 
to block the postwar mail pay appropriations of the airlines 
authorized to serve in competition with Pan American in Latin 
America, instead of being discouraged by these failures, in 
December of 1948 publicly renewed its political competition for 
monopoly in the North Atlantic route area when it petitioned 
the CAB to approve an agreement by which Pan American 
would acquire the property, business and assets of American 
Overseas Airlines as well as its certificate of public convenience 
and necessity. 

The victory of Pan American in the Pan American-AOA 
merger case, the North Atlantic Route Transfer Case,** which 
Time observed “‘. . . had stirred up the biggest snarl of bureau- 
cratic confusion and political in-fighting that Washington had 
seen in many years,’’*? was achieved in July of 1950 when 
President Truman ordered the Board to approve the merger 
agreement and to authorize additional competition between 
TWA and Pan American at London, Paris, Rome and Frank- 
furt. The details of the political in-fighting are crucial to the 
explanation of this modification of the 1945 decision to certify 
three carriers for transatlantic service and to minimize dupli- 
cating competition in favor of Pan American, but of present 
major interest are the questions of policy relevant to this con- 
troversial case. 

The two great issues of the merger case were determined by 
the pertinent section of the Civil Aeronautics Act which re- 
quired that a merger be both consistent with the public interest 
and that it not create monopoly or restrain competition. Since 
the law includes within the definition of the public interest a 
statement regarding competition, the special provision must be 
interpreted as adding detail and force. The merger, therefore, 
had to be in the public interest, a stipulation which narrowed 
to a test of merger economies, and had to be free of monopolistic 
taint. 

Pan American and American Airlines in urging merger ap- 
proval elaborated a case which stressed the economies of elim- 
inating third carrier service across the Atlantic. The evidence 


21 CAB Docket No. 3589 et al. 
22 ‘*Political Compromise,’’ Time, vol. 56 (July 24, 1950), p. 70. 
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introduced by Pan American and American Airlines, majority 
stockholder in AOA, had so many complicating and contra- 
dictory assumptions that detailed analysis primarily suggests 
the need for better rules of procedure for such economic cases. 
Pan American argued that in 1948 a merger might have saved 
$6,500,000 in United States mail pay and would save $9,000,000 
for a future year of Boeing operations. The argument that the 
merger could reduce subsidy need had to rest on either or both 
of two propositions: one, the elimination of duplicating com- 
petition would directly permit economies in ground and in- 
direct costs through a reduction in duplicative facilities and 
economies in flight operations expenses through the consolida- 
tion of flights and resulting higher load factors; and two, general 
economies of scale. Pan American’s assumptions almost com- 
pletely emphasized the latter, but the Vice Chairman of the 
CAB, Oswald Ryan, who approved the merger, did not attach 
much weight to these and stressed the former of which he said: 


. it has always been assumed as an elementary fact of experience 

that a consolidation of duplicating air transport facilities could be 
replied upon to effect savings in the cost of operation. 
It is my judgment that, on the record of this case, the present 
acquisition offers greater opportunities for reducing subsidy re- 
quirements than any that have been presented to this Board in the 
twelve years of its history.” 


The Board’s majority, however, in disapproving the merger, 
challenged, and with some justice, the Pan American thesis of 
merger economies and concluded with respect to the total 
probable savings of the merger that: 


. the objective results of Pan American’s operations . . . leave 
no alternative to concluding that its absorption of AOA would 
eventuate in greater demands for mail pay than would be incurred 
for operation of the two companies.** 


The basis of this divergent opinion was essentially the Board 
majority’s belief that Pan American was and would be a high 
cost carrier concerned mainly with enlarging its market share 
and unable to attain the possible economies. The behavior of 


air transportation costs does support the contention of Mr. 
23 “Opinion, Ryan, Dissenting,”” North Atlantic Route Transfer Case (May 1950), 
p. 7. 

**“'Opinion, By the Board,’’ North Atlantic Route Transfer Case (May 1950), 
p. 31. 
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Ryan that savings might be attained by eliminating duplicating 
competition and the judgment that although some economies 
of scale were likely, they were of no great significance. The cost 
record of Pan American is a basis for the Board’s conclusion that 
the actual savings would be lower than estimated, although 
the Board majority was overly severe in reducing the Pan 
American estimate to a negative quantity. 

In the North Atlantic Route Transfer Case proceedings, these 
arguments as well as arguments relating to the important issue 
of monopoly or competitive balance were heatedly, lengthily 
and repeatedly heard before the Board made its decision in 
May of 1950. The carriers had petitioned for CAB approval 
in December of 1948. A year later Trial Examiner Thomas L. 
Wrenn released his report which approved a simple merger and 
which had been made only after extensive public hearings at 
which a many thousand page record was accumulated; and 
which had been made only after the submission of briefs by all 
parties and the two public counsel. The Board had for its 
consideration Examiner Wrenn’s report and exceptions filed 
by the parties, new briefs submitted to the Board, and oral 
argument. Through these proceedings the parties had taken up 
many fringe issues, but the record was largely devoted to the 
two principal questions of economy and monopoly and the 
Board decision would necessarily depend upon their judgment 
of these issues. On May 17, 1950, the Board majority adopted 
a then confidential opinion which disapproved the merger for 
the reason already noted and because it found that: 


With the accretion of AOA, Pan American would occupy a posi- 
tion of predominance in United States international air trans- 
port, which would tend to stifle effective competition in American- 
flag operations across the North Atlantic, contrary to basic policy 
principles.”® 


Vice Chairman Oswald Ryan, as mentioned, approved the 
simple merger and Member Josh Lee approved the merger only 
on condition that London be added to the route of TWA. 

All of the opinions and an appropriate order were sent to the 
White House on June 1 for presidential approval as required 
in international route cases by Section 801 of the Civil Aero- 
nautics Act. The order disapproving the merger was returned to 


% Thid., p. 1. 
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the Board with President Truman’s signature on June 29, 1950 
accompanied by an ambiguous letter which stated that: 


I am returning herewith, with my approval, the Board’s decision 
in the North Atlantic Route Transfer Case. 

In acting on this case, I am not taking any position on the question 
of whether proper national policy requires the maintaining indefi- 
nitely of three United States carriers across the Atlantic. I do, 
however, feel strongly that, if only two United States carriers 
operate in this area, their respective routes should be sufficiently 
balanced so that they can maintain effective competition on a sound 
economic basis. I am not satisfied that the merger as now proposed 
would result in such a system. I would, however, expect the Board to 
give full and prompt consideration to any modified merger proposal 
which would achieve a proper balance between the carriers. 


The President in effect was suggesting that two carrier compe- 
tition in some unspecified way would be satisfactory. This opin- 
ion was, however, divergent from the Board’s view which had 
barred any addition to Pan American’s route area. 

None of the preceding consideration of the merger can be 
characterized as hasty or is under suspicion of being hasty. But 
haste, and unseemly haste, is the only proper description, and 
the least critical description, of the succeeding events. The 
Board upon receipt of the signed order and the accompanying 
letter prepared to issue the opinions and order. The ordinary 
clerical difficulties of preparing the large number of party and 
press copies needed for so important a case prevented the Board 
from making public the decision that very same afternoon. 
This delay was sufficient to justify later before the courts the 
legality of what followed. 

On the next day, the Chairman of the Board was requested 
over the telephone by Matt Connelly to delay the scheduled 
morning announcement; he then received a second call to 
return the signed order. In the intervening period at a brief 
White House meeting the President had been persuaded to 
reverse his decision and to approve the merger. It is asserted, 
and reliably so, that the Vice Chairman, Mr. Oswald Ryan, 
Dr. John Steelman, and Matt Connelly had arranged the 
special meeting in the interests of Pan American, a meeting 
to which Chairman O’Connell had been deliberately not in- 
vited. The Chairman, justifiably angered, dispatched a letter 
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of protest to the President, who shortly thereafter announced 
O’Connell’s resignation which had been previously pending.” 

The very brief outline here of the process by which Pan 
American obtained merger approval is sufficient to create 
doubts about the wisdom of the final action, but the substantive 
presidential decision which was made known in a letter dated 
July 10th may be evaluated on its own merits. He wrote to the 
Acting Chairman, Mr. Ryan: 

I have considered the letters from you and the other Board mem- 
bers in response to my request of June 30, 1950. 

My objective is to accomplish a route pattern in which our nation 
may have the benefit of competition to the principal traffic points 
in Europe, and to avoid a monopoly on the part of either of the 
United States carriers. 

It is apparent that, as traffic points, London, Paris, Rome, and 
for the time being Frankfurt are the leading European cities. There- 
fore, I desire that both remaining carriers be authorized to serve 
each of these points. . . . 

This adjustment .. . will provide for vigorous competitive 
growth by our airlines. . . . 

Therefore, I have decided to approve the sale of American Over- 
seas Airlines with the route adjustments set forth above. Please 
submit an order at once. 


The Board complied with the President’s wishes in its order of 
July 10, 1950, in which it approved the merger and made the 
requested route adjustments. The order was signed and re- 
turned by the President the following day; it was not recalled 
on the next. 

Three aspects of the final decision are of great importance. 
The first is the almost unquestionable fact that it virtually 
made impossible the attainment of economies from the elim- 
ination of duplicating competition because the route structure 
authorized provided two carrier American-flag service to more 
cities than had been previously so served. AOA’s service to 
Shannon, London, and Frankfurt had been merged with Pan 
American’s operations, but TWA had been authorized to begin 
service to London and Frankfurt, and Pan American had been 


% Much of the information in the text was obtained through personal inter- 
views. It has been confirmed and may be verified, however, in the public press 
and in legal proceedings; see, e.g., Trans World Airlines, Inc., v. CAB et al., 
United States Court of Appeals, Second Circuit, August 14, 1950 (3 Avi 17,273). 
Also Drew Pearson, ‘‘Washington Merry-Go-Round,’’ Boston Herald, July 14, 
July 17, July 26, 1950; also December 14, 1950. 
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authorized to begin service to Paris and Rome. The merger, 
therefore, could hardly be justified on the basis of economies, 
for it was unlikely that so large a carrier as Pan American, a 
carrier not noted for efficiency, could attain other economies. 

The second issue is that of monopoly. Aside from its many 
reasons for barring an increase in Pan American's size, the 
Board had noted that even a simple merger would endanger 
TWA’s market share. The Board’s fears were somewhat 
exaggerated, but if there was such a danger from a simple 
merger, it was many times compounded by the duplication 
competition authorized. It would be unfair to say that TWA, 
an able and efficient operator, will be overwhelmed by Pan 
American, but the present route pattern does make the TWA 
route highly competitive with an airline enjoying every ad- 
vantage of size and greater resources, advantages which do not 
necessarily favor competitive striving which in turn might 
further long run efficiency and progressiveness. At the very 
minimum, Pan American should have been excluded from 
Rome, since TWA and Pan American would have still served 
five other cities in competition with each other. 

The third issue relates to progressiveness. It may be that 
duplicating competition between TWA and Pan American will 
assure to the United States the benefits of competition, but if 
that is the motive, the retention of AOA would have’served this 
purpose far better. The latter was the efficient subsidiary of 
the leading domestic airline which, if afforded an opportunity 
by merger disapproval to reverse gracefully its original decision 
to sell AOA, might have been happy to operate internationally. 
The United States would have had the benefit of cost compar- 
isons between two transatlantic users of Boeing equipment and 
greater efficiency and lower subsidy cost might have been the 
result. If more competition had been desired, nothing barred 
the granting of additional authorizations to any of the three 
carriers. It is also noteworthy that the future volume of traffic 
may far exceed present levels and that the Iron Curtain does 
not separate two planets. The elimination of AOA, further- 
more, makes American-flag competition depend largely upon 
TWA in the Atlantic and on Northwest in the Pacific. Without 
extra cost to the taxpayer and perhaps even at lower cost, 
AOA might have been retained if the present route pattern is 
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the standard of comparison, and the airline might have been a 
valuable center of progressiveness. 

It might be expected that now or in the near future some 
estimate of the actual merger economies might be obtained. 
The likelihood of a meaningful calculation is, however, small 
because a simple merger was not authorized and the present 
route pattern affords no basis of comparison. Any estimate, in 
addition, would be influenced by the general improvement in 
market conditions and operating efficiency which has occurred 
since July of 1950. Pan American had an Atlantic Division 
break-even need of $14,610,000 in 1949 and a $12,827,000 
break-even need in 1951; TWA had a 1949 break-even need of 
$4,516,000 and a $3,789,000 break-even need in 1951; and AOA 
had an exceptionally high 1949 break-even need of $4,579,000. 
These figures might suggest that the merger produced substan- 
tial economies, but the superior 1951 operating record may be 
almost entirely attributed to traffic growth and a decline in 
operating expenses due to other causes than the merger, which 
the present route pattern has probably impeded. Lastly, the 
post-merger operations are properly comparable not to the 1949 
operations, but to the probable results of three carrier service 
or of another route pattern during this same year of increasing 
Boeing and Constellation aircraft operating efficiency. It is 
possible and even likely that the former three carrier route 
pattern might have resulted in an equally low or even lower 
break-even need and this certainly might have been the case 
with respect to a simple merger and TWA authorization to 
serve London. 

A possible route pattern for the North Atlantic has pre- 
viously been outlined. It is unlikely, however, that the Board 
in the pending proceedings occasioned by the expiration of the 
temporary five year certifications will do much more than main- 
tain the status quo. Permanent certificates may be issued for 
some of the TWA and Pan American operations, but the im- 
portant decisions as to the continuation of two carrier competi- 
tion at Paris, Rome and London are likely to be postponed. The 
unwillingness to make permanent a route structure somewhat 
advantageous to Pan American or to make permanent a better 
route structure less advantageous may be politically motivated, 
but it is also true that until Pan American makes serious in- 
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roads upon the TWA market share, greatly increases its own 
traffic volume, or until the duplicating competition becomes 
plainly detrimental to operating efficiency, administrative 
decision may be postponed and even gain the advantage of 
additional years of experience about a rapidly changing trans- 
portation market area. 


THE SUBSIDY METHOD OF PAYMENT 


The fact that the following discussion is largely confined to 
the legislative rather than the administrative side of the de- 
termination of the subsidy method of payment is not meant to 
detract from the importance of the latter. In these matters, 
legislation is only a necessary condition, but it is also true that 
a statutory authorization which makes possible the desired 
result may finally yield that result; the contrary is most un- 
likely. The previously discussed provisions of the Foreign Air 
Mail Act of 1928 may be passed over quickly. Competitive 
bidding for the transportation of mail in actual practice re- 
sulted in Pan American receiving the highest allowable rate 
and permitted the airline to enjoy substantial profits from its 
Latin American Division, profits large enough to finance the 
Pacific operations for which the $2.00 rate per plane-mile was 
inadequate; competitive bidding might as easily have resulted 
in a rate too low to support adequate development. Com- 
petitive bidding is certainly not feasible in the postwar market 
structure of parallel competition, since in the absence of col- 
lusion the rates might readily fall below long run marginal cost 
and not every carrier would render mail service. 

The Civil Aeronautics Act of 1938 superseded for the in- 
ternational airlines the law of 1928; the former is noteworthy 
for the following: one, a rate-making provision which did not 
distinguish between the domestic and international carriers; 
two, the Board was not required to separate the compensatory 
from the subsidy element of mail pay; and three, the Civil 
Aeronautics Board had almost complete freedom to devise a 
method for the compensation and subsidization of the domestic, 
overseas, and international operations. The Board in fact has 
experimented with various methods of subsidization, including 
the establishment of the so-called service rate for certain 
domestic airlines which are found by the Board to be self- 
sufficient. 
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The principal source of dissatisfaction with the 1938 law has 
been the absence in the law of a mandatory requirement for 
subsidy separation. The mere separation of subsidy, however, 
is not in itself likely to be a substantial improvement over a 
subsidy compensation rate based upon carrier comparability 
when subsidies are still necessary. Legislative methods of 
requiring separation which would force the regulatory author- 
ities to adopt methods unlikely to further self-sufficiency, 
efficiency, and progressiveness, are perhaps also not desirable. 

The desire to amend the act f 1938 had produced over the 
years numerous proposals, investigations and bills. In June 
and July of 1951, hearings were held by the Senate Committee 
on Interstate and Foreign Commerce on several bills that had 
been introduced.” Of these, three are of most interest: the first 
is S. 436 as originally presented ;* the second is S. 535,”° which 
would specially legislate for the international airlines; and the 
third is S. 436 as amended and passed by the Senate in Sep- 
tember of 1951. The last, S. 436 in its amended form, may be of 
the greatest practical significance since legislation not too 
different from the Senate version may soon become law. 

S. 436, the original bill, significantly enough continued the 
policy of not distinguishing between the international and 
domestic carriers. It provided that the compensatory rates 
determined by the Board should not “. . . exceed the reason- 
able and necessary cost to the air carrier, under honest, eco- 
nomical, and efficient management, of the mail transportation 
services rendered . . ., including a fair return.’”’ S. 436 did not 
abandon the airlines to the rigors of subsidy-free operation, but 
made provision for the payment of a subsidy in addition to the 
compensatory rate. 

Unlike S. 436, S. 535 was concerned only with American-flag 
international air carriers. Although entitled ‘‘a bill to provide 
for the separation of mail pay from subsidies in the case of air 
carriers engaged in international air transportation,” it was 
almost entirely devoted to the problem of increasing the sub- 
sidies which might be paid to international air carriers. It first 
provided that the fair and reasonable rate for the transporta- 


7 ‘‘Separation of Air Mail Pay from Subsidy,” Hearings, Committee on Inter- 
state and Foreign Commerce (GPO 1951). 

% S. 436, 82nd Congress, 1st Session. 

*% S. 535, 82nd Congress, ist Session. 
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tion of mail set by the Board shall be equal to those rates paid 
by the United States to foreign-flag airlines for the transporta- 
tion of mail that are determined by any international treaty, 
convention or agreement, to which the United States is a 
party. If no such rates were applicable, the Board was em- 
powered to fix a rate for the transportation of mail and to take 
into consideration all elements of the 1938 rule of rate-making 
except the third, or need, element. Senator McCarran at- 
tempted by this provision to have the United States Govern- 
ment pay American-flag carriers the rates established by the 
Universal Postal Union for the transportation of the mail of 
one country by the airline of another. Since the philosophy of 
this provision has aroused so much controversy within and 
outside the Congress, it is worth considering. 

The Universal Postal Union, organized in 1874, is an inter- 
national body with the purpose of facilitating the international 
transportation of mail. Both communist and non-communist 
countries are members and are parties to agreements which 
cover almost every aspect of mail transportation, including the 
specification of the maximum rates which one nation may pay 
the airline of another for the air transportation of its mail. 
These rates are periodically revised and at present are at high 
levels. A rate of $2.86 per ton-mile for letter mail is in force for 
transportation outside the European area and one of $1.43 
within the European area. The level of rates, furthermore, has 
been deliberately kept high by American postal authorities, 
since American-flag carriers have transported a larger volume 
of non-United States mail than the foreign-flag carriers have 
transported of United States mail. The mere statutory desig- 
nation of such rates as the equivalent of non-subsidy or com- 
pensatory rates, rates which are substantially above the prevail- 
ing passenger fare levels, has little economic logic. Such rates 
would enable TWA and other low cost American carriers to 
earn substantial profits and would yield Pan American about 
the same total mail revenues as now received ; the low passenger 
load factor carriers would receive less than their present mail 
pay and would certainly need additional subsidization under 
the other provisions of S. 535. To tie the compensatory rate 
to the vagaries of international negotiation is a far simpler 
process than separating the subsidy element and might at the 
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moment be of advantage to the large airlines, but it is not 
subsidy separation and it does not assure just compensation. 

In justification of the UPU-rate provision, it was stated in 
the Senate Report on S. 436, as amended, that “Your Com- 
mittee would regard any practice which involves the United 
States Government paying a United States citizen less than it 
pays a foreign citizen for the performance of the same service as 
unsound and unconscionable.”* Notwithstanding the ethical 
appeal of this argument, it is certainly possible to justify allow- 
ing the CAB to fix a compensatory rate lower than that paid 
by the United States to foreign-flag carriers on the grounds that 
only 4% of United States air mail is transported by foreign- 
flag lines. It is likely that the UPU rates may soon be changed, 
but to make the rate paid for 96% of United States mail de- 
pend upon the international decision which now only affects 
4% seems to be very unwise. In addition, although there may 
be good reason to pay this rate on the 4%, the attempt to 
restore equity between foreign-flag and American-flag carriers 
may result in a greater inequity to the American taxpayer. 
When these two equity considerations are compared, the deci- 
sion appears to be weighted in favor of the American taxpayer. 
The motives of the international airlines who will be over- 
compensated at the UPU-rates are clear enough; the public 
interest is not. This argument does not imply opposition to 
the payment of subsidy or to the payment of a compensatory 
rate in excess of UPU rates when such are the costs of air 
transportation, but is merely an objection to establishing as 
compensatory a rate which contains a subsidy for some today 
and may be inadequate in the future. 

Apart from the brief paragraphs that amended the 1938 
provisions for rate-making, S. 535 principally contained a new 
title, “Subsidies to International Air Carriers,’’ which was to 
be added to the Act of 1938. The legislation was frankly an 
instrument to promote at the general expense American-flag 
international air transport; although no airline endorsed this 
bill, it substantially embodied the thinking of Pan American's 
President, Juan T. Trippe, which he has made a matter of 
public record over the years. 

%” “‘Separation of Air Mail Pay from Subsidy,’’ S. Rept. 629, 82nd Congress, 
ist Session. Also see the debates on S. 436, as amended, Congressional Record, 


82nd Congress, ist Session, U. S. Sen., 11666ff., 11708ff., 11748ff., 11754ff., 
11756ff., 11854ff. 
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S. 535 first provided a ‘‘Construction-differential” subsidy as 
follows: one, the Board might subsidize the cost of national 
defense features; two, the Board might pay an airline the 
difference between the cost of American built equipment and 
the cost of equipment built in foreign aircraft plants; and three, 
the Board might purchase from the carriers equipment which 
the airlines found obsolete or inadequate for successful opera- 
tion. It then authorized an “Operating-differential” subsidy 
which the Board was to administer. The bill stipulated that 
‘“. , the amount of the operating-differential subsidy shall 
equal the excess of the fair and reasonable cost of wages and 
subsistence of flight and ground personnel, materials, insurance, 
and any other items of expense with respect to which the Board 
shall find and determine that the international carrier is at a 
substantial disadvantage in competition with . . . foreign-flag 
air carriers. . . .’’ A recapture provision is included to prevent 
any airline from retaining excessive subsidized earnings. 

Both the construction-differential and the operating-differ- 
ential subsidy suffer from the same general defect of substitut- 
ing comparisons between the costs of American-flag and for- 
eign-flag carriers for comparisons between the costs of American 
flag carriers. The national defense feature provision and the 
obsolete equipment provision are exceptions and seem either 
unnecessary or have purposes which may be attained as readily 
and more safely by general subsidization based upon inter- 
carrier comparison. If the inevitable impossibility of making 
even approximately accurate calculations is ignored, it still 
remains true that offsetting with a subsidy the calculated cost 
differential, however defined, may provide American-flag lines 
with too large a subsidy or an inadequate subsidy. The error 
will depend upon the efficiency of the competitive American 
carriers (usually thought to be superior) and of the monopoly 
foreign-flag carriers and further upon the passenger and freight 
load factors of both the American and foreign-flag carriers. 
Subsidy need is a function of both cost of production and the 
percentage of production sold; comparisons with the factor costs 
of foreign airlines take into account only some of the influences 
upon the former and few of the influences upon the latter. If 
it is necessary to subsidize American-flag operations, this may 
be directly and effectively done by centering administrative 








42 NATHANIEL GREENSPUN 


attention upon the comparative costs and revenues of the 
American carriers so that efficiency in production and in gen- 
erating traffic will not be unrewarded by the method of subsidy 
payment. 

The bill additionally provided for a subsidy to meet the 
governmental aid paid to foreign competitors. This was to 
safeguard against the possibility that the previously discussed 
subsidies would be “. . . in any respect inadequate to offset 
the effect of governmental aid to foreign-flag competitors. . . .” 
This was in effect an admission that to base subsidies upon 
foreign-flag cost differentials and other factors might be in- 
sufficient (the likely result is excessive), if the foreign-flag lines 
are subsidized or if the foreign-flag lines are more efficient. The 
last need is not directly stated, but it would be difficult to avoid 
the possibility of subsidization for such a cause as a result of the 
obstacles to calculating the subsidies paid to foreign-flag lines 
by foreign governments. The necessity for this provision sug- 
gests the futility and harmful character of the subsidies pro- 
posed in this law. Instead of furthering airline self-sufficiency, 
they would authorize complex procedures to determine the 
larger subsidies to which the international carriers might be 
entitled because of the prevalent differences in the costs of the 
factors of production and the subsidies paid to foreign-flag 
carriers, but which they might not need or should not have. 

S. 436 in its amended form and as passed by the Senate 
provides a fairly adequate and flexible framework within which 
the CAB may fix the compensatory rates for the domestic air- 
lines and may subsidize the domestic and international air- 
lines. For the latter, however, it grants the authority to fix the 
compensatory rate to the Postmaster General who may request 
the assistance of the CAB. He is instructed by the Senate ver- 
sion of the bill to fix a rate which: 

(1) shall not exceed any rates for the same category of United 
States mail as prescribed from time to time by the Universal Postal 
Union Congress, and (2) shall not be less than any rates paid by the 
United States to foreign carriers for similar service. 


This compromise between S. 535 and a compensatory rate 
set without regard for the UPU rates can result in either exces- 
sive or inadequate compensation of the American-flag carriers 
depending upon the level of UPU rates if the Postmaster Gen- 
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eral adopts the UPU rates for foreign-flag carriers; or the United 
States can pay foreign-flag carriers rates lower than the UPU 
maximums and run the risk of reprisal; or the United States 
can stop shipping mail via foreign-flag carriers and again run 
the risk of reprisal; and lastly, if the UPU rates are too low to 
afford adequate compensation, and the United States ships any 
mail via foreign-flag carriers, American carriers will be forced 
to receive payments labeled subsidy which are in fact just com- 
pensation. It is clear that such a provision as this cannot 
effectively separate the subsidy element from mail pay and 
does not require such separation. Although discrimination in 
favor of the foreign-flag lines is perhaps not desirable, the ship- 
ment of mail over foreign-flag lines presents special problems 
that are unrelated to the larger task of compensating and sub- 
sidizing American-flag lines so as to minimize the burden upon 
the American taxpayer and to assure market structure neutral- 
ity. Such a statutory requirement is not consistent with the 
attainment of ultimate self-sufficiency. 


CONCLUSION 


This review of some of the problems of regulating and sub- 
sidizing American-flag international air carriers has not con- 
sidered any in the detail sufficient to justify fully any one or 
another of possible solutions. The inquiry has rather been 
directed towards certain of the more obvious dilemmas and 
contradictions of past and present, proposed and actual, market 
structure and subsidy policies. Although the problems of the 
past are not likely to recur in exact form, the history reviewed 
should offer guides to improve public policy in resolving what- 
ever problems do arise. 

The preceding discussion has mentioned certain political 
aspects of the regulation of market structure. These are of the 
greatest importance because an industry dependent for long 
upon the public treasury soon learns the techniques of political 
action. The public interest has been furthered by the absence 
of monopoly in both domestic and postwar international air 
transport. But that all may not be well is indicated by the 
partisan and exaggerated but still significant sentences in the 
TWA “Brief to the Civil Aeronautics Board” in the North 
Atlantic Route Transfer Case of 1950 which asserted that 
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“Everyone knows that it is a courageous act for anyone in 
Government service to oppose Pan American. Once you take 
that step you are a marked man.’’*! It is not, however, proba- 
ble that only Pan American attempts to influence legislation 
and administration. 

It is highly important for the sake of the air transport indus- 
try itself that the right decisions be made during the next 
formative decade. Perhaps an additional reward of greater 
attention to public policy for this area will be the attainment of 
self-sufficiency and a market structure balanced enough to be 
self-regulating and competitive enough to assure efficiency and 
progressiveness. Government is a contemporary necessity and 
not a necessary evil, but the minimization of governmental 
activity where possible is perhaps still an appropriate goal of a 
democratic society. 


#1 P. 56. 
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FARMERS’ UNDERSTANDING AND 
AGRICULTURAL PRICE POLICY! 


Dale E. Hathaway? 


Aare price support programs were conceived in the 
agricultural depression of the 1920’s, born on the eve of 
the great depression, grew during the 1930's, have survived a 
major war and post-war inflation, and appear to have gained 
political strength during this period. It appears likely that 
some form of these subsidies will take their place as a perma- 
nent form of social-economic legislation as have progressive 
taxation and social security. Neither major political party has 
dared suggest that these programs be discontinued, and even 
the most conservative of the major agricultural pressure groups 
insist that the programs be maintained in some form. 

The law that is now the basis of federal government support 
for the prices of many agricultural products was passed just 
two decades after the first major attempt of the federal govern- 
ment to support the prices of certain agricultural commodities. 
During those twenty years an interesting and somewhat alarm- 
ing evolution has occurred in these price support programs. 
The Agricultural Marketing Act of 1929 established the Federal 
Farm Board to lend money to cooperatives to hold farm prod- 
ucts off the market. They were, of course, singularly unsuccess- 
ful in the face of the Great Depression. In 1933 the first Agricul- 
tural Adjustment Act was passed. Under this law benefit 
payments were made to farmers who voluntarily reduced pro- 
duction of specified crops. After the A.A.A. was declared un- 
constitutional due to the use of its processing taxes for uncon- 
stitutional purposes, the Soil Conservation and Domestic 
Allotment Act was passed in 1936. Under that law farmers 

! This paper summarizes portions of a thesis entitled Farmers’ Knowledge, 
Attitudes and Agricultural Policy presented to the Graduate School of Public 
Administration, Harvard University, in partial fulfillment of the requirements 
for the degree of Doctor of Public Administration. 

2 The author wishes to acknowledge the contributions of Dr. L. W. Witt and 
Dr. E. E. Peterson of Michigan State College in the planning and taking of the 
interviews upon which this study is based, and the helpful suggestions they and 
other colleagues in the Department of Agricultural Economics, Michigan State 
College, have made on this article. The author also wishes to acknowledge a great 


debt to Dr. John D. Black and Dr. J. M. Gaus of Harvard University for the 
contributions they made to his thinking on these problems. 
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were paid to reduce their acreage of soil-depleting crops, and 
the payments came directly from the Treasury. However, 
production adjustment was difficult to achieve under this law, 
and two years later the Agricultural Adjustment Act of 1938 
was passed. This law was a significant departure from the 
previous ones in several important respects. First, it departed 
from the idea of Agricultural Adjustment and put the emphasis 
primarily upon the improvement of the market prices of agri- 
cultural products. To achieve this it established government 
storage programs and authorized the use of production con- 
trols. Before 1938 compliance with production controls was 
voluntary with payments to farmers as an incentive. The 
shifting of the program’s emphasis to higher market prices 
brought about by non-recourse government loans meant that 
all farmers could benefit, whether or not they participated in 
the production adjustment programs. Marketing quotas, which 
made acreage allotments mandatory for all producers, were 
authorized by the 1938 Act to prevent the accumulation of 
large stocks by the government. 

Thus, there was an evolution in the pre-war programs, from 
permanent agricultural adjustment to higher market prices, 
from voluntary compliance to the possibility of compulsory 
compliance, and from self-financing to tax-financed price sup- 
port programs. The formation of these laws suggests an in- 
herent assumption that farmers desired prices higher than 
market prices strongly enough to accept stringent production 
controls. 

The major effect of World War II was to push farm prices 
far above the support levels, but at the same time the support 
levels were pushed to new highs to protect the farmers in the 
event of a sudden collapse in prices as a result of the cessation 
of hostilities. At the end of the war these high-level supports 
of the war-time laws were extended for two years while perma- 
nent legislation was considered. In 1947 there seemed to be 
general agreement among Congressmen, farm leaders, and 
agricultural economists that the existing price-support, produc- 
tion-control programs were not suitable for the post-war econ- 
omy. Many hearings were held and in the closing hours of the 
80th Congress a new law, the Agricultural Act of 1948, was 
passed. It called for flexible support levels varying with supply, 
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and it promised more emphasis on the consumption side of the 
Agricultural problem. These provisions of the new law never 
went into effect as the high supports were extended another 
year. When the new Congress convened the Secretary of 
Agriculture presented his now famous “Brannan Plan” as a 
substitute, and the Agricultural Act of 1949 was the compro- 
mise result. The Brannan Plan contained provisions for the 
highest support levels in our history, and those of the 1949 Act 
were considerably above that of its predecessor as a result. 
The emphasis on higher market prices and production controls 
were carried over from the 1938 Act. Although both had sup- 
ported the lower flexible provisions of the 1948 Act, the Ameri- 
can Farm Bureau and Grange were forced into supporting the 
1949 Act to avoid the even higher levels advocated in the 
Brannan Plan. The main impetus for the higher supports came 
from the Secretary of Agriculture, the Production and Market- 
ing Administration, which administers the programs, the 
National Farmers Union, and certain southern Congressmen. 
This steady increase in support levels took place during the 
most prosperous decade that American agriculture had ever 
known. It indicated, however, a continuation of the pre-war 
evolution of the support programs, with a continuation of the 
drive for higher supports and the possibility of compulsory 
production controls to achieve them. Behind this drive there 
must have been the assumption that income transfers from the 
non-agricultural to the agricultural sectors of the economy are 
necessary and desirable, and that farmers would accept produc- 
tion controls to achieve these transfers. However, these as- 
sumptions have not had to run their full cycle. By 1950 there 
was a considerable accumulation of agricultural surpluses in 
the hands of the federal government as a result of the high- 
level supports and declining agricultural prices for feed-grains. 
Up until that time the imposition of compulsory production 
controls for feed-grains had been prevented by some adroit 
estimates of export potentialities by the Secretary of Agricul- 
ture and by the exports under our foreign aid programs. The 
Korean War in 1950 again allowed the government to liquidate 
its stocks of agricultural commodities. However, a return to 
peacetime conditions will once again bring the problem of 
agricultural price supports to the fore. 
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One important test of these price support programs is whether 
they meet the needs and have the acceptance of the commercial 
farmers they are designed to serve. The major purpose of this 
paper is to report the results of a study of the knowledge and 
attitudes of Michigan farmers, and to suggest the implications 
therein for future agricultural policy. The study consisted of 
lengthy interviews with 572 commercial farmers in Michigan 
who produced products covered by the price support programs. 
A sample of 500 farms was designed to represent the production 
areas of the state which produced these supported crops. An 
additional sample of 72 potato producers was taken in one 
county to see if their participation in that program with its 
production controls, substantial surpluses, and unfavorable 
publicity made their attitudes significantly different from those 
of other farmers. The interviews were taken in 1950, at a time 
when farm prices were still favorable in relation to non-farm 
prices but after a steady decline in prices of nearly two years 
duration. 


FARMERS’ ATTITUDE TOWARD PRICE SUPPORTS 


Farmers were first asked why the government supported the 
prices of certain agricultural commodities. Their answers were 
quite varied but the major reasons given were: to hold farm 
prices up; to prevent surpluses; to put farmers on a par with 
other groups; to maintain a political party in power by attract- 
ing votes. Few of them said the support programs were to aid 
agriculture to make a permanent adjustment to meet a chang- 
ing demand. They were then asked if price supports were 
needed in 1950. Nearly half said that the programs were needed 
in 1950, and about the same number stated they were not 
needed. A majority of those who said the purpose of the pro- 
grams was to improve prices or prevent surpluses thought they 
were needed.* Those who thought the programs had political 
implications were much opposed to them. However, this was 
not an indication that nearly half of the Michigan farmers 
favored ending government price support programs. In answer- 
ing another question two-thirds of the farmers said that the 
government should stand ready to provide a floor under farm 


* It should be remembered that the government had a substantial inventory of 
“‘surplus”’ agricultural commodities in 1950. 
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prices. Only 25 per cent of the farmers expressed a consistent 
desire to have the price support programs abolished. 

The thoughts behind those attitudes were shown in the rea- 
sons given for favoring or opposing the programs in 1950. 
Farmers who thought the program necessary said it was needed 
to maintain farm prices at reasonable levels, to place farmers 
on equal terms with other groups, to reduce uncertainty, and 
to prevent gouging by marketing agencies. Throughout these 
reasons there seemed to be the underlying feeling that agricul- 
ture’s position in the economy was less favorable than that of 
other groups. Many farmers seemed to feel that other seg- 
ments of society possessed economic power which would be 
used to the disadvantage of the farmer if it were not for govern- 
ment intervention in the market. Many of the farmers who 
opposed the programs in 1950 said that supply and demand 
would solve their problems and opposed government inter- 
vention, but part of the group who objected to supports in 1950 
were merely objecting to details of the present program. This 
explains part of the apparent inconsistency between the at- 
titudes on supports in 1950 and some type of floor under prices. 

Support prices have been based upon parity since the 1938 
Act.‘ Under the present laws supports are fixed at some per- 
centage of the parity price. The farm organizations have 
vigorously resisted all attempts to change the basis of supports, 
although they have not been averse to changing the methods 
of calculating parity from time to time. By all appearances, 
farmers strongly favor parity, if one is to judge by Congress 
and the resolutions of the farm organizations. However, it was 
found that only 20 per cent of the farmers had any idea of how 
support prices are related to parity, a very low percentage con- 
sidering that this has become one of the most cherished symbols 
in agricultural policy. It appears that the real drive for a con- 
tinuation of the parity relationship as a basis for support prices 
must come primarily from the leaders of the farm organizations, 
not from farmers. This adoption of symbols gives rise to some 
serious problems for the leaders of these organizations, as will 
be shown. 

Michigan farmers were then asked if they thought support 
prices should be maintained at 90 per cent of parity. Forty per 


‘ Parity is defined as a price that gives a commodity the same purchasing power 
as it had during the base period, usually 1910-14. 
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cent of the farmers said that supports should be at 90 per cent 
of parity or higher, and only 21 per cent said that supports 
should not be as high as 90 per cent of parity. Although the 
Agricultural Act of 1948 and the Agricultural Act of 1949 both 
contained provisions for flexible support levels, and although 
these provisions have been vigorously defended by the Amer- 
ican Farm Bureau and National Grange, only three per cent 
of the farmers said that the price support levels should be 
flexible or vary with supply. This suggests why the Secretary 
of Agriculture has never found it administratively desirable 
to apply the flexible provisions of the 1949 Act to the basic 
crops. It is worth noting that two-thirds of the farmers gave 
an opinion regarding support levels even though only 20 per 
cent understood what they were talking about, since only that 
many understood the relationships between supports and 
parity. 

There was a significant association between the under- 
standing of the parity-support relationships and the level of 
supports desired by farmers. As understanding of the parity- 
support relationships improved there was a corresponding 
increase in the percentage of farmers who said 90 per cent was 
too high a support level, an increase in those who thought sup- 
ports should be flexible, and a decline in the percentage who 
said supports should be at 90 per cent or higher. It would be 
naive to assume that the mere understanding of this simple 
relationship was the critical factor causing farmers to desire flex- 
ible supports or supports at a lower level. It is probable that an 
understanding of this relationship is an indication of at least 
some economic literacy and is accompanied by some under- 
standing of basic supply-demand relationships. This helps 
explain, at least in part, the dilemma which faces the leaders 
of farm organizations in their fight for low-level, flexible sup- 
ports. For twenty years the past leaders of these organizations 
have fought for parity as a symbol of equality and justice for 
farmers. They have thus established the symbol without 
establishing an understanding of its true meaning and value in 
the minds of the farmers. Now that parity means “‘justice”’ to 
the average farmers, how does one convince the farmer that he 
should be satisfied with less than full ‘‘justice,’’ that he should 
have a flexible ‘‘equality”’ for the products that he produces? 
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It appears that the problem may prove impossible, for there 
was little desire for flexible price supports among the farmers 
interviewed. At the present time there is a new drive in Con- 
gress to remove the flexible provisions, which were few, from 
the Agricultural Act of 1949. It is questionable if farm or- 
ganization leaders can stop the maneuver, for they are faced with 
a monster of their own creation which they can not openly 
oppose. Of course, the problem of parity and price supports 
involves something more than a symbol; it also involves higher 
prices. Farmers may not be able to define parity but they 
know that 100 per cent of parity is higher than 75 per cent. 

This session of Congress has authorized the continued use 
of the old parity formula for the six basic commodities, thus 
removing the possibility of lower support levels for these crops 
due to the use of the modern formula. Farmers apparently not 
only desire ‘‘equality,”’ they also want equality to be defined to 
return them the highest possible price. 

At this point it appears that the evolution in agricultural 
policy is following very closely the desires of the commercial 
farmers it is designed to serve. The support programs have been 
continued during prosperous times, and the support levels have 
been pushed to new highs even in the face of resistance from 
many agricultural leaders and economists. Congress has judged 
accurately the attitudes of farmers if the attitudes of Michigan 
farmers can be taken as representative. The stage is now set 
for the application of stringent production controls if we have 
a decline in the price of agricultural products. The feelings of 
farmers toward these controls will now be examined. 


COMMERCIAL FARMERS AND PRODUCTION CONTROLS 


Farmers were first asked the reason that there were acreage 
allotments for certain crops. There was more agreement here 
than in the case of the reason for supports, and 73 per cent said 
allotments were to prevent overproduction of agricultural 
products. Only four per cent said that allotments were needed 
to make price supports work. About three per cent said allot- 
ments were devices to create jobs for federal employees. When 
asked if allotments were needed in 1950, 41 per cent of the 
farmers said they were, and 52 per cent said they were not 
needed.’ Thus, a majority of the farmers were opposed to even 


5 There were acreage allotments in 1950 on four crops grown in the survey 
area—corn, wheat, beans, and potatoes. 
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voluntary production controls which they could ignore at 
will by merely sacrificing their eligibility for government 
purchase or loan. 

The farmers who opposed acreage allotments gave faith in 
supply and demand as their reason most often. A substantial 
number objected to government interference with the farmer’s 
business, and a small group pointed out that voluntary allot- 
ments were not successful in preventing surpluses. It is inter- 
esting to note that a significantly higher percentage of potato 
producers said that allotments were not successful as production 
controls, a fact which was apparent from the substantial govern- 
ment losses in the potato program before it was discontinued. 
Farmers who favored allotments feared overproduction in 
agriculture, as nearly half of this group said allotments were 
needed to prevent overproduction of agricultural products. 
Another 21 per cent of the farmers favoring allotments thought 
the allotments were necessary to maintain price support pro- 
grams which they desired, and the rest of the answers were 
divided among a number of minor reasons. Again the potato 
producers gave answers significantly different. 40 per cent of 
those favoring allotments said they were needed to make the 
price support programs operate. 

It has long been claimed by agricultural economists that 
acreage allotments will not successfully reduce agricultural pro- 
duction over a period of time. In the first place, as the above 
discussion has pointed out, farmers are not required to comply 
with allotments so that those who do not comply may benefit 
from the compliance of others. In addition, farmers who comply 
with allotments may increase inputs of fertilizer and use other 
improved practices to increase output upon fewer allotted 
acres. Farmers were asked if such practices to increase output 
on allotted acreage were justified by farmers who complied 
with their allotments, and three-fourths of them said farmers 
should use such practices if possible. Only 19 per cent objected 
to such actions, mainly because it would defeat the purpose of 
the allotments. Not only did farmers approve of such practices, 
there was evidence that they had used like actions on their 
wheat acreage under allotment. Table 1 shows that a sig- 
nificantly higher percentage of farmers who complied with 
wheat allotments increased their fertilizer applications. This is 
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of course perfectly rational action for the producer who sells 
his product under conditions approaching perfect competition 
as do wheat producers. 


TABLE 1 


Fertilization Practices and Compliance with Acreage 
Allotments by Michigan Wheat Producers in 1950 
Farmers Who Com- 
plied with Allot- 


ments to Use 
All Farmers Programs 


Number Per Cent Number Per Cent 





Practice 





Increased fertilizer over previous 


years application 139 38.5 24 60.9 
Decreased fertilizer from previ- 
ous years application 75 20.8 6 15.0 
Followed same practices as pre- 
vious year 147 40.7 10 25.0 
Total 361 100.0 40 100.0 


Thus, even if voluntary compliance with allotments is high 
it is not likely that allotments will prove to be effective produc- 
tion controls. As farmers increase output on fewer allotted 
acres more reductions in allotments will be required to control 
production. As this progresses it soon becomes more profitable 
for the individual farmer to ignore the acreage allotments and 
forego the use of the support programs, since he may still 
benefit from the higher market prices brought about by the 
compliance of others and by government purchases. Of course, 
the breakdown of such a program is inevitable unless all farmers 
can be forced to comply with allotments regardless of the size 
of the reduction involved. Such compulsory production con- 
trols are authorized by our present laws and are called market- 
ing quotas. Marketing quotas prevent a farmer from selling 
or otherwise disposing of products produced upon acreage in 
excess of the acreage allotments. Compliance is forced by a 
heavy penalty assessed upon excess production. Marketing 
quotas can be authorized by the Secretary of Agriculture for 
certain crops if they are approved by a vote of farmers produc- 
ing the crop. A two-thirds majority of the farmers voting is 
required to impose these controls on all producers. These pro- 
duction controls would have profound effects upon the feed- 
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livestock balance of farms who use their crop production 
primarily as livestock feed since they would be required either 
to buy feed or to adjust their livestock production to the new 
crop output. Either alternative is extremely undesirable to 
most mid-west livestock producers. 

Even though these compulsory production controls are 
possible under the present law and would certainly have been 
brought to a vote before this time were it not for the Korean 
War, few Michigan farmers even understood what marketing 
quotas were. Less than 30 per cent of the farmers had any 
understanding of marketing quotas in 1950, even though a 
continuation of the support levels they desired would have 
probably brought such controls to vote had it not been for 
Korea. 

Farmers who understood marketing quotas were much op- 
posed to their use. Only 20 per cent of these farmers thought 
marketing quotas should ever be used, and 55 per cent said 
marketing quotas should never be used. The major objection 
given by farmers who opposed quotas was the restriction of the 
freedom of farm operation under such controls. Others also 
objected that compulsory controls, determined on a historical 
base, penalized efficient producers and would prevent their 
gaining by their efficiency. The farmers who favored using 
marketing quotas had some valid reasons also. They said 
marketing quotas were needed to prevent overproduction under 
the support programs, and to make the control programs fair 
and uniform for all farmers. These farmers recognized that 
voluntary production controls would not prove effective. 

This then is the dilemma that has faced the administrators 
of agricultural price support programs since the war. Farmers 
have demanded price supports, at a level so high that some form 
of effective production controls will be necessary to maintain 
the programs. At the same time there have been heavy pres- 
sures to prevent the use of these production controls. Once 
again the problem has been solved by a war, but a return to 
“normal” will again bring the problem to the fore. This will 
undoubtedly mean a continuation of high supports, the building 
up of large stocks of commodities held by the government, and 

6A state Production and Marketing Administration official reported to the 


author marketing quotas were to be requested for corn, wheat, navy beans, and 
potatoes in 1951, but were averted by the Korean War. 
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eventually a decision between the high supports and effective 
production controls. 

The decision between supports and controls will be made by 
the farmers in their vote upon marketing quotas. A rejection 
of marketing quotas means virtually an end to the support 
programs since supports are lowered to 50 per cent of parity 
on cotton, wheat, corn, rice, and peanuts, and they are removed 
completely from tobacco. Michigan farmers were asked if they 
would accept strict production controls to achieve price secu- 
rity from the support programs. The majority of the Michigan 
farmers said they would not be willing to accept such controls 
in order to achieve price security (Table 2). Their answers 


TABLE 2 


Farmers’ Answer to Question “Do You Agree That Farmers 
Should Have More Security Even if it Means More 
Acreage Allotments, Production Controls, and 
Marketing Quotas?” 





Answer Number Per Cent 

Agree to more controls to achieve price security 94 18.8 
Agree, if well operated 15 3.0 
Agree, if prices certain 11 2.2 
Agree, other answers 16 3.2 

Total, those agreeing 136 27.2 
Disagree with having more controls to achieve security 135 27.0 
Disagree, too much control and loss of freedom 120 24.0 
Disagree, more security not desirable 30 6.0 
Disagree, hurts small farmers 6 1.2 
Disagree, other answers 17 3.4 

Total, those disagreeing 308 61.6 
Other answers 26 5.2 
Don’t know what to say on that matter 30 6.0 

Total 500 100.0 


indicated that many farmers were afraid that such programs 
would entail too much loss of freedom. Indications were that 
Michigan farmers would reject marketing quotas if they were 
put to a vote. However, there was an association between the 
understanding of marketing quotas and the willingness to 
accept controls in return for price security which could alter 
the situation. 
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Table 3 shows this association broken down to remove the 
effects of the attitude toward acreage allotments. The table 
indicates that there was a significant rise in the percentage of 
farmers willing to accept controls to achieve security when they 
did not understand how the controls operated and what their 
effects might be. Under the voting system it is entirely possible 
that an interested minority of the farmers could vote to impose 
marketing quotas upon all producers, and such an event is 
within the realm of possibility with so few of the farmers 
realizing what is at stake in the vote. Even if this happened it is 
quite likely that as the effects of these controls became apparent 
that more and more Michigan farmers would oppose them. 
However, this would seem to be an unfortunate and expensive 
method of educating farmers as to what marketing quotas 
mean. It would seem possible to have a simple educational 
program which would achieve the same results with less cost 
to the economy. And, if most farmers understood marketing 
quotas and reacted as those with that understanding did in this 
interview, it seems unlikely that such production controls would 
be accepted. 

This does not resolve the internal conflicts in the attitudes of 


TABLE 3 


The Association between the Level of Understanding of 
Marketing Quotas and the Willingness to Accept 
Production Controls to Achieve Price Security 

Should farmers have more security even if it 


means more production controls and 
marketing quotas? 














Other An- 
swers and 
Agree Disagree Don’t Know 
Attitude toward acreage allot- Num- Per Num- Per Num- Per 
ment and marketing quotas ber Cent ber Cent ber Cent 
Favored acreage allotments and: 
Understood marketing quotas 25 38.5 34 52.3 6 9.2 
Didn’t know what the term 
“‘marketing quota”’ meant 56 49.1 44 38.6 14 12.3 
Opposed acreage allotments and: 
Understood marketing quotas 7 8.3 70 = 83.4 7 8.3 


Didn’t know what the term 
“marketing quota’ meant 27 17.4 107 68.6 22 14.1 
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farmers, nor will it resolve the conflict so apparent in our 
agricultural policy which has grown out of these conflicting 
farmer attitudes. To solve this problem may require a long 
period of time; but since the problem of price supports is so 
interwoven with our entire problem of domestic stability and 
of international trade, and the problem of production controls 
with our problem of internal resource use and international re- 
lations, it isa problem worth major consideration. 


WHICH WAY AGRICULTURAL POLICY? 


At this point it seems our agricultural price policy must turn 
in one of three directions. Compulsory production controls 
might be voted down by farmers, thus lowering or abolishing 
supports for many important commodities. This alternative 
might contain serious implications for our own internal price 
stability, although the question of the importance of agricul- 
tural prices to national stability is far from settled. The second 
alternative would be the maintenance of the high support levels 
and the use of compulsory production controls. This policy 
might prove effective for some time if farmers were willing to 
accept the stringent production controls that might be re- 
quired. Over a period of time import restrictions would be 
necessary to maintain the artificial price levels, with their 
negative effects upon international relationships; and we would 
certainly find control programs difficult to explain to the under- 
fed peoples of the world. 

The third alternative lies between the others. It would mean 
the establishment of agriculture price supports which would 
only operate as countercyclical measures in the event of a sub- 
stantial decline in agricultural prices. Such a program would 
not be in operation in times of high economic activity such as 
that we have experienced since World War II, thus allowing 
adjustments to take place within the agricultural industry at a 
time when these adjustments would be relatively painless. 
Such a price support policy has long been advocated by the 
land grant colleges and by most agricultural economists, and 
it would seem that since their Cooperative Extension Services 
are responsible for educational work among farmers that they 
must accept some of the responsibility should farmers choose to 
follow one of the less desirable alternatives because of lack of 
economic understanding. 
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The major block to a more rational economic price policy for 
agriculture seems to be the attitudes of the farmers. These 
conflicting attitudes arise primarily from lack of basic under- 
standing of agriculture’s position in the economy, the function- 
ing of the pricing system, and the operation and impacts of 
production controls. Farm organization leaders, many agricul- 
tural economists, and the Secretary of Agriculture have long 
pictured the farmer as a downtrodden element in our economy, 
by failing to distinguish subsistence agriculture from commer- 
cial agriculture. They have pictured other sectors of the 
economy as possessing special economic powers which are used 
against agriculture, powers which are an outgrowth of the 
difference in the structure of the market in which the products 
are sold. Farmers have been told that the only way they can 
maintain their position is to adopt the principles of restricted 
production utilized by other segments of the economy, and 
they are further told that this is possible only through govern- 
ment control. 

After more than a decade of agricultural prosperity it would 
seem that these statements are highly inappropriate. A com- 
plete reevaluation of the position of agriculture in the economy 
seems necessary, and a new educational program for farmers is 
necessary. The Cooperative Extension Service of the land 
grant colleges is the agency responsible for the education of 
farmers regarding such matters, and it now becomes a question 
of whether this agency can successfully reorient its educational 
programs from production techniques to include the teaching 
of the social sciences and public affairs education. The farm 
organizations might also play an important part in this process, 
but the difficult position in which they find themselves reduces 
their effectiveness. The leaders of the American Farm Bureau 
and of the National Grange have vigorously opposed the adop- 
tion of higher support levels, not always by attacking the 
support levels and explaining their reasons, but often by at- 
tacking the personalities and minor features of the programs. 
They have been forced to this position by their own violent 
adherence to the “‘parity”’ principle which has already been 
discussed. At any rate their effectiveness has been reduced toa 
holding action against the demands of the Secretary of Agricul- 
ture and certain Congressmen to push support levels even 
higher. 
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Thus, it seems that the long, slow process of education is the 
primary path open to sound agricultural price policy. As yet 
very little has been done, but some attempts are being made. 
Unless these processes are accelerated the course of future 
agricultural policy is doubtful.’ 

These conclusions are drawn primarily from the results of a 
study of the knowledge and attitudes of the commercial farmers 
of one state. In many areas, especially the south, farmers are 
apparently more willing to accept production controls. How- 
ever, it is likely that the Michigan farmers represent the reac- 
tion of a major portion of the mid-west livestock production 
area, which is undoubtedly the most potent political force in 
policy formation at the present time. Other studies of the type 
reported here should be made in other areas to find the knowl- 
edge and attitudes of their farmers. For unless we know more 
about the attitudes of those who influence agricultural policy, a 
sound price policy for agriculture may never be achieved. 


’ Education is probably more important in agricultural policy formation than 
in any other national policy due to the unusual administrative organization which 
administers it and influences greatly the formation of new policy. The policy is 
administered at the state and local level by elected farmer-administrators, and 
the top Production and Marketing Administration personnel in Washington are 
often men who have risen from these ranks. It is probable that these persons will 
more closely reflect farmer opinion than would career civil servants, especially 
in the formulation of new policies. The other major policy making force are the 
farm organizations. None of these groups can long withstand the wishes of the 
farmers, making farmer-education of vital importance in the formation of agricul- 
tural policy. 





SOME SUBSIDY PROBLEMS 
OF THE INLAND WATERWAYS 


Gayton E. Germane 


UBSIDY on the inland waterways takes various forms. It 

is the purpose of this article to point out some of those 
forms and to indicate the usefulness of each in attaining differ- 
ent subsidy objectives. 


SUBSIDY MECHANISMS 


There are three major subsidy mechanisms relating to the 
inland waterways. First is the Federal Barge Lines, operated 
by the Inland Waterways Corporation. By emphasizing 
merchandise traffic (less than barge load), Federal Barge Lines 
has provided a service which is apparently a subsidy to the 
small shipper, since this type of operation is generally consid- 
ered to be unprofitable. The Federal Barge Lines has also 
provided a subsidy to some areas by pioneering in waterway 
operations on streams where commercial operators believed the 
available traffic was unsatisfactory. There is also the possibility 
that all users of Federal Barge Lines service should consider 
themselves to have received some subsidy since the operations 
of that carrier have resulted in a substantial net loss almost 
every year. 

A second method of subsidy to the inland waterways service 
is found in the improved channels and navigation facilities pro- 
vided free by the federal government. There are no charges or 
tolls for use of any waterway under the jurisdiction of the fed- 
eral government except the Panama Canal. This provision of 
facilities at the expense of the general taxpayer is a subsidy to 
the shipper and carrier on the inland waterways. 

The third major subsidy mechanism is the differential in 
rates between all-rail service and some combination of rail and 
inland waterway service.! Under the present Interstate Com- 
merce Commission decisions, the rail-barge rate may be 20% 


1Common types of these combination services are ‘‘rail-barge,’’ “‘barge-rail” 
and “‘rail-barge-rail.’’ In this article “‘rail-barge”’ will be used to refer to the com- 
bination services as a group. 
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lower than the applicable all-rail rate between two ports.’ This 
rate differential may be maintained in spite of the fact that the 
carriers can demonstrate to the satisfaction of the I.C.C. that 
the total cost of the rail-barge operation is in fact greater than 
the full cost of all-rail service between these ports. Thus in 
some cases the user of rail-barge service is availing himself of a 
high-cost combination service at a price substantially below the 
rate he would have to pay if he used the more economic all-rail 
transportation. 
POLICY OBJECTIVES 


Throughout the discussion of these subsidy mechanisms for 
inland waterways, emphasis will be laid on the importance of 
the policy objective in the determination of desirable subsidy 
methods. In general terms, a few of the different kinds of policy 
objectives which might be considered, are: First, as a national 
defense measure we may wish to develop the capacity of our 
inland waterways fleet. Second, we may wish to stimulate the 
development of traffic and waterways service in certain geo- 
graphic areas. Third, we may decide that our national trans- 
portation policy as applied to waterways should encourage the 
development of the inherent economic advantages of each form 
of transportation. Fourth, our policy objective may be to keep 
railroad rates down by waterway competition. 

Many other policy objectives could be added to this brief 
list. However, these will serve for illustrations. If we consider 
the major inland waterway subsidy mechanisms in the light of 
each policy objective, we shall then have a better means of 
appraising the present subsidy program. 


FEDERAL BARGE LINES 


The federal government entered the barge business during 
World War I as a means of easing the railroad transportation 
problem. During the war the barge lines operated by the gov- 
ernment were under the direction of the Railroad Administra- 
tion. They were confined to the Mississippi River between 
New Orleans and St. Louis, to the intracoastal waterway and 
to the Warrior River system from New Orleans to Birming- 
hamport, Alabama. In 1920, when the railroads were returned 


? From the all-rail rate for the direct route is subtracted 20% of the all-rail rate 
between the two ports included in the rail-barge route. Thus a rail-barge rate 
from Terre Haute, Indiana, to New Orleans via og Louis could be lower than the 
— rate by an amount equal to 20% of the rail rate between St. Louis and New 

rleans. 
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to their owners, the government continued to operate these 
barge lines through the War Department. In 1924 Congress 
passed legislation creating the Inland Waterways Corporation, 
for the purpose of putting the operation of these barge services 
on a business basis. The corporation, although still under the 
direction of the War Department, which was the sole holder of 
its capital stock, was given many of the characteristics of a 
private corporation. These included the right to use its earn- 
ings as a revolving fund instead of depending on annual ap- 
propriations by Congress. The act directed that the Secretary 
of War initiate service by the barge lines above St. Louis as soon 
as the channel was sufficiently improved but it did not permit 
him to add or discontinue any operation until authorized by 
Congress, although he was required to report the need for any 
change in service. The service was begun in 1926. 

In 1928 Congress passed the Denison Act, which provided for 
the extension of the barge line service and established conditions 
making it very difficult to sell or lease the barge line to private 
business. With respect to the extension of service, the Denison 
Act stated in substance that when a satisfactory and depend- 
able channel was within two years of completion on any of our 
inland waterways the Secretary of War should cause a survey 
to be made to determine whether or not water transportation 
could, in the public interest, be successfully operated on that 
waterway. If the report were favorable to the proposed opera- 
tion, the Secretary of War was required to extend the service of 
the Inland Waterways Corporation to that stream as soon as 
the channel was satisfactorily completed. In accordance with 
this provision, service was inaugurated on the Illinois River in 
1931, and on the Missouri River, from the mouth to Kansas 
City, in 1932. Since that time service has been extended up the 
Missouri River to Omaha. 

With respect to possible disposal of the lines to a private 
operator, the Denison Act stated that it was the policy of Con- 
gress to continue the transportation services of the corporation 
until the following conditions were complied with: First, on the 
rivers concerned there should be navigable channels, adequate 
for reasonably dependable and regular transportation service, as 
authorized by Congress. Second, on these rivers there should 
be terminal facilities reasonably adequate for joint rail and 
water service. Third, the privileges of joint rail and water 
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transportation should be generally available on reasonable 
terms under appropriate tariffs. Fourth, private persons, 
companies, or corporations must be engaged, or ready to en- 
gage, in common-carrier service on these rivers. Fifth, disposi- 
tion of the lines would have to be by “units” and the facilities 
of the corporation on the Mississippi River and its tributaries 
would be considered as orie unit. Sixth, the Federal Barge Line 
units could not be disposed of until their fair value had been 
determined and reported to the President by the I.C.C., and 
their sale or lease approved by him. Furthermore, none of these 
facilities might be sold or leased to any of the following: (1) 
any railroad or any person directly or indirectly connected with 
a railroad, or (2) any person who would not agree to use the 
facilities for common-carrier service similar to that rendered by 
the corporation and to provide ample security to insure faithful 
performance of the agreement. 

These conditions clearly make disposal of the government 
barge lines difficult. Probably the most important obstacle is 
the requirement that the facilities on the Mississippi and its 
tributaries be treated as a unit. This ties the purchase of the 
Mississippi and Illinois River operations to the unsatisfactory 
Missouri River service. The latter has been wholly unprofita- 
ble, at least to 1947,* and there has been little indication that 
it has prospered since. The extension of the service to Omaha 
and the talk of making an extension into Montana would tend 
to further discourage prospective buyers. The number of 
prospective purchasers is again restricted by the fact that less- 
than-barge-load service would have to be continued although 
it is generally considered to be unprofitable. ‘ 

However, even if a suitable purchaser could be found, there 
are other problems which would greatly delay disposition of 
the Federal Barge Lines. Because the Missouri River channel 
has been undependable and hard to control, service has been 
restricted. Consequently, little has been done to meet the 
Denison Act requirement that joint rail-water rates be gen- 
erally available. And finally, the appraisal of the Federal 
Barge Lines by the I.C.C. would further delay disposition. 

In view of these difficulties some opponents of government 


U.S. Congress, House of Representatives, Hearings before the Committee on 
Interstate and Foreign Commerce, Sale of Federal Burge Lines, February and 
March, 1948, p. 95. 

* Ibid., p. 89. 
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ownership feel that it would be easier simply to discontinue 
operations and accept whatever loss was involved than to try 
to sell the Federal Barge Lines to private interests. 

Since the passage of the Denison Act, the Inland Waterways 
Corporation has been transferred from the War Department 
to the Department of Commerce. This was done in 1939 under 
the authority of the second reorganization plan. The following 
year the Transportation Act of 1940 brought water common 
carriers under the Interstate Commerce Commission. This 
act repealed certain provisions of the Denison Act, but left in 
effect the requirements on the disposition of the Federal Barge 
Lines. 

In June, 1946, the Secretary of Commerce recommended that 
the Federal Barge Lines be sold. If this were not done, he 
believed that it would be necessary to spend about $11,000,000 
for new equipment to keep operations going. Bills providing 
for the sale of the Federal Barge Line were introduced in the 
80th Congress (1948). In 1949, supporters of the Barge Lines 
obtained consideration of bills to provide $18,000,000 increase 
in the capitalization of the corporation for purchase of new 
floating equipment, and to permit its continued existence and 
expansion, with certain restrictions, for at least five years. 

By the end of the 1950 fiscal year, the accumulated deficit 
of the Inland Waterways Corporation was in excess of $14,300,— 
000, and except for a small net income in 1943 the organization 
had not shown a profit since 1938. The annual figures are 
shown below. 


INLAND WATERWAYS CORPORATION® 





Operating Loss (—) Operating Loss (—) 
Year or Gain (+) Year or Gain (+) 
1925 —34,519 1938 +1,105,449 
1926 +219,512 1939 —299,950 
1927 —21,808 1940 —273,725 
1928 +327,712 1941 — 190,562 
1929 —109,728 1942 —798,467 
1930 +46,767 1943 +178,012 
1931 +269,350 1944 —385,545 
1932 +470,140 1945 —845,234 
1933 +30,049 1946 —2,541,972 
1934 —920,148 1947 —2,091,808 
1935 +607 ,598 1948 —2,312,341* 
1936 +509,087 1949 —1,000,065* 
1937 +253,935 1950 — 733,660* 


* Reporting period changed from calendar year to fiscal year. 


* From the annual reports of the Inland Waterways Corporation. 
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Attitudes toward the Inland Waterways Corporation depend 
in large part upon general policy objectives. For example, if 
one is concerned with aiding the small businessman and extend- 
ing the advantages of water transportation to the small shipper, 
one may strongly support the view that the Federal Barge Lines 
should be continued in operation and urge that they concen- 
trate upon the less-than-barge-load traffic leaving the profit- 
able barge load traffic to the well-established commercial 
operators on our inland waterways. 

On the other hand, if one objects to government ownership 
in transportation, one may favor the prompt dissolution of the 
Inland Waterways Corporation and the Federal Barge Lines 
under any circumstances. With these illustrations in mind, 
let us examine the possibilities of the Federal Barge Lines as a 
means of realizing the four different policy objectives suggested 
at the beginning of this paper. 

1. Increasing the Capacity of the Inland Waterways Fleets as a 
National Defense Measure. How does the operation of the 
Federal Barge Lines affect the attainment of this objective? 
Several possibilities suggest themselves. If the traffic handled 
by the Federal Barge Lines is (or should be) profitable, then 
it may be that this operation merely forestalls some private 
operators from expanding their fleets to provide such service. 
On these grounds, it would appear that the Federal Barge Lines 
offered no net expansion of capacity and thus made no positive 
contribution toward reaching the objective. 

Second, if the traffic handled by the Federal Barge Lines is 
all, or partly unprofitable, then it is questionable if maximum 
benefit in terms of fleet expansion is derived from the present 
service. Greater expansion of capacity might be obtained at 
the same cost by concentrating on the development of profitable 
traffic. 

Third, if the Federal Barge Lines is believed to be less efficient 
than private operators, it might be better to channel subsidy 
expenditures into methods of stimulating the expansion of 
efficient operators. 

Fourth, perhaps this whole approach is wrong. Careful 
study may indicate that the ‘reserve fleet in moth balls” sys- 
tem used by the Navy would be a more satisfactory and eco- 
nomical way of providing defense transport capacity than 
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subsidizing the operation of ‘‘excess’’ capacity. In this case, 
the Federal Barge Lines might be better used as a reserve fleet 
agency than as a commercial operator. 

2. Developing Inland Waterway Traffic and Service in Certain 
Geographical Areas. The Federal Barge Lines would be espe- 
cially helpful in realizing this since it could pioneer operations 
wherever needed without the necessity of earning a profit in 
the near future. In this way, profitable traffic might be devel- 
oped in some areas well before private operators would have 
made regular service available. Certainly once the Federal 
Barge Lines demonstrated that suitable traffic had been devel- 
oped, the private operators would enter the field and thus 
provide even more service, to the benefit of the shippers and 
the region. 

3. Encouraging the Development of the Inherent Economic 
Advantages of Each Form of Transportation. Although the 
Federal Barge Lines was intended to demonstrate by its opera- 
tions that inland waterways service could be profitable, its 
financial record seems to indicate the contrary. Profits are 
being made, however, by some large private barge lines. These 
private companies compete with the Federal Barge Lines on 
every waterway where it operates except on the Missouri River 
between Kansas City and Omaha. Thus it appears that a gov- 
ernment owned line is no longer needed to demonstrate the 
inherent economic advantages of water transportation or to 
give less-than-barge-load service an extensive try-out. 

4. Keeping Railroad Rates Down by Inland Waterway Com- 
petition. To maintain pressure on railroad rates, the Federal 
Barge Lines would be required only in the areas in which 
private companies did not operate, or for traffic which other 
waterway operators found unprofitable. This would mean that 
the Federal Barge Lines could be limited to less-than-barge- 
load traffic on most of its operations. Such a restriction would 
be necessary if it were only to supplement and not compete 
with other inland waterway carriers. Note that this action 
would be consistent with the pioneering activity mentioned 
earlier. 


WATERWAY IMPROVEMENTS 
Having examined the first of our three subsidy mechanisms— 
the functions of the Federal Barge Lines—in light of the possi- 
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ble policy objectives set forth at the beginning of this paper, 
we will now take up the second such mechanism, waterway 
improvements. 

Authorization of a river or harbor project involves a com- 
plicated procedure. Ordinarily in the beginning, local interest 
groups or companies have a waterway project in mind. They 
ask their representatives in Congress to include in the next 
rivers and harbors bill authority for a survey by the Corps of 
Engineers, U. S. Army, to determine the economic soundness 
ofthat project. There is usually little opposition to such a 
proposal. When the rivers and harbors bill has been passed, 
the Chief of Engineers authorizes the district engineer in the 
area to make an initial investigation of the proposed subject. 
This investigation includes an open public hearing. 

Upon completion of this preliminary investigation a report is 
submitted through the Chief of Engineers to the Board of 
Engineers for Rivers and Harbors. This Board makes a recom- 
mendation as to whether or not the project has sufficient merit 
to justify a detailed survey. If the project is not considered 
favorably, the Board sends a report to Congress recommending 
that no further action be taken. This is the fate of about half 
of the projects submitted. However, if the preliminary in- 
vestigation convinces the Board that a detai'ed survey is 
desirable, then further study is undertaken to plan the im- 
provements required and to obtain a cost estimate. 

After studying the results of the detailed survey, the Board of 
Engineers for Rivers and Harbors makes final recommendations 
to the Chief of Engineers. The Chief of Engineers then sends a 
copy of the report and his proposed recommendation to the 
governor of each of the states involved. The Chief of Engineers 
must also obtain the formal views of the federal agencies in- 
volved, including the Bureau of the Budget. It is interesting 
to note that the Chief of Engineers is not required to obtain 
the opinion or advice of any transportation regulatory agency 
in the government. Having completed all of these require- 
ments, the Chief of Engineers annually submits to Congress a 
proposed program (of various projects) for the development of 
the inland waterways. Typically, the report is included in an 
omnibus rivers and harbors bill, and subsequently is enacted 
into law. However, funds for the actual carrying out of the 
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project must be provided separately. This is ordinarily done 
by including them in the budget estimates for the civil func- 
tions of the Department of the Army. After scrutiny by the 
Bureau of the Budget, these particular budget estimates are 
submitted along with the rest to the Appropriations Committee 
of Congress. 

The discussion of the value of waterway improvements may 
be aided by an examination of the volume of traffic on the 
various parts of our inland waterway system and the break- 
down of the subsidy costs in relation to this traffic. These data 
are given below. 


Distribution of Freight Ton-Miles 


on the Inland Waterways in 1940° 
Atlantic Coast rivers % 
Gulf Coast rivers 
Pacific Coast rivers 
Mississippi River system 1 
Canals and connecting channels 
Great Lakes system 81. 


Total 100.0% or 118 billion ton-miles 


>Re Or 
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Subsidy Cost per Ton-Mile in 1940’ 





Cost in Mills 
Waterway Projects per Ton-Mile 
Illinois and Mississippi Canal 1,020.00 ($1.02*) 
Missouri River: 
Sioux City to Kansas City 319.00 
Kansas City to mouth 107.80 
Allegheny River, lower portion 22.30 
New York barge canals, consolidated 9.80 
Mississippi River, mouth of Missouri to the mouth of Ohio 4.90 
Ohio River 2.40 
Mississippi River, mouth of Ohio to New Orleans 1.70 
Monongahela River 0.90 
Great Lakes 0.22* 


* Indicates 1935 data. 


From this information, it is interesting to note that the 
Great Lakes carried 81% of the water-borne inland traffic at a 


* Office of Defense Transportation, Civilian War Transport (July, 1948), p. 308. 
Data exclude 9.5 million ton-miles carried on ‘‘other waterways,”’ and traffic in 
coastal and intercoastal movements. 

7From a report by the Board of Investigation and Research, established by 
Congress. Data cover total federal and state costs per ton-mile. Figures marked 
with an asterisk are 1935 costs from a report by the Federal Coordinator of Trans- 
portation. 
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subsidy ton-mile rate of about one-fourth of that applicable on 
the next lowest cost waterway system. The significance of 
these ton-mile subsidy costs is further brought out by a com- 
parison with the average revenue per ton-mile of the Class I 
railroads in 1935 and 1940. The 1935 figure was 9.88 mills, and 
the 1940 figure was 9.45 mills. A quick look at some of these 
waterway subsidy costs indicates that apparently the govern- 
ment could have saved money if it had shipped by rail, at no 
- cost to the shipper, all of the traffic going over some of our 
waterway segments instead of subsidizing those waterway 
operations. 

Some believe that the reason the ton-mile subsidy charge is 
high on certain of these waterways is that they are not fully 
developed and that consequently as the Inland Waterways 
Corporation pioneers its services, and the Corps of Engineers 
completes development projects, commercial traffic in general 
will increase and the subsidy rate per ton-mile will fall. Still 
another attitude is that some of these inland waterways im- 
provements represent a waste of federal funds, and that it would 
be better to concentrate the subsidy expenditures on the more 
economically justifiable portions of the inland waterway system. 
It is argued that in this way there would be a greater return on 
the subsidy investment. 

Having reviewed something of the promotion and utilization 
of inland waterway improvements, we will next consider the 
desirability of this subsidy mechanism for each of the policy 
objectives mentioned earlier. 

1. Increasing the Capacity of the Inland Waterways Fleets as a 
National Defense Measure. It seems reasonable to believe that 
further improvements in the waterways and in navigation 
would lead to some increase in traffic and hence, possibly, to 
some increase in fleet capacity. The data which we have 
examined indicate that by far the heaviest traffic on the inland 
waterways is on the parts of the system that have required the 
least expenditures per ton-mile for improvements. Thus, to get 
the greatest return on each dollar spent for improvements, 
these improvements should probably first be made on the 
Great Lakes and the lower Mississippi. 

But what improvements could be made, in the Great Lakes 
for example, that would significantly increase traffic and de- 
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velop fleet capacity? Possibly the use of icebreakers could 
lengthen the navigable season, but that seems unlikely. On 
the lower Mississippi there are less than 300 miles of 12-ft. 
channel. Would extending this channel depth to St. Louis 
greatly affect the capacity of the waterways fleet? It appears 
doubtful. If important improvements on the heavy-traffic 
waterways do not seem to be promising, what about improve- 
ments on the light-traffic streams? Would their potential 
traffic justify the cost of further work or would other subsidy 
devices yield more in increased waterway fleet capacity? This 
is a difficult question, and careful investigation would be re- 
quired to obtain a reliable answer. 

2. Developing Inland Waterway Traffic and Service in Certain 
Geographical areas. Waterway and navigation improvements 
are often a precondition for the development of water traffic. 
A channel of adequate depth, dependability and safety is vital 
to the very existence of traffic on a waterway. Quite obviously, 
improvements in these features often make possible the use of 
more economical equipment and longer seasons of operation. 
An appraisal of waterway and navigation improvement needs 
is an indispensable part of any program to develop inland water- 
way traffic and service. 

3. Encouraging the Development of the Inherent Economic 
Advantages of Each Form of Transportation. To accomplish this 
objective it is often said that all forms of transportation should 
be treated alike. Thus, because the pipelines and railroads, and 
perhaps trucks, are not subsidized, it is argued that subsidy 
should be eliminated wherever practical in our policy relating 
to other carriers. Since various improvements on our inland 
waterways are essential to their usefulness, the logical answer 
is to make a charge for the use of those facilities which will 
cover the costs involved. What form the tolls or charges should 
take and what costs they should cover are matters of dispute. 

As a maximum, it is urged that the charges should cover 
original cost, plus improvements, operating costs, interest on 
the investment and an amount for taxes. This basis for tolls 
has been objected to on various theoretical grounds. There is 
also the intensely practical argument that a toll intended to 
cover all of those costs would be so high that traffic would not 
move. In this case, the government would have a dead loss on 
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the remaining useful life of the waterway improvements. An 
alternative that would circumvent this problem is a minimum 
toll sufficient to cover annual operating costs on the existing 
facilities and tolls on any new ventures adequate to meet run- 
ning expenses, to amortize the investment, and perhaps allow 
for other factors as well. Again, what other factors, if any, 
should be included is a subject of controversy. Another view is 
that only operating costs should be recovered in tolls, and some 
advocate continued free development of waterways as a public 
service. However, the general principle is clear. There should 
be some charge made for the improvements on the inland water- 
ways if the development of the inherent economic advantage 
of the various forms of transportation is to be encouraged. 

4. Keeping Railroad Rates Down by Inland Waterway Com- 
petition. Obviously, waterway and navigation improvements 
are essential if waterway competition is to be extended to ad- 
ditional areas to secure maximum effects in holding down rail- 
road rates. 


RAIL-BARGE DIFFERENTIALS 


The last of the three subsidy areas for discussion here is the 
problem of the rail-barge differentials arbitrarily placed below 
the all-rail rate. The legal limit on these differentials is shown 
in the table below: 





Rail-Barge Rail-Barge-Rail 
Service Service 
Maximum Rate Differential* 20% 10% 20% 10% 
When railroad haul is a stated 
fraction of total movement Lessthan More than Lessthan More than 
y% % 


* Differential expressed as a percentage of the rail rate applicable between the 
ports involved in the water movement. Thus, on a shipment moving from Chicago 
to Baton Rouge via rail to St. Louis, the differential could be 20% of rail rate from 
St. Louis to Baton Rouge. This differential would be subtracted from the rate 
on the direct, all-rail movement Chicago to Baton Rouge, to give the lowest rail- 
barge rate. 

These differentials have the effect of providing lower rail 
rates from certain inland points than would otherwise be avail- 
able. In other words, they tend to give the advantage of water- 
side location to communities not thus favored naturally. This 
in itself raises several questions. Is it desirable to create ar- 
tificially location or transportation advantages in this fashion? 
If it is desired to keep railroad rates low, is this the best way of 
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doing so? Again, is it wise to stimulate rail-water service to the 
same degree along all segments of our inland waterway system 
when, as has been noted, the subsidy costs are quite different 
on various parts of the system? Finally, how is the need for 
subsidy measured in a case of this sort? Surely an arbitrary 
differential is not correct in all cases at all times. Should the 
differential be based on the revenue needs of the water carriers, 
or on the needs of agriculture and industry along the waterways, 
or perhaps on still some other basis? Here again one has a vari- 
ety of choices, the selection among which will depend to a con- 
siderable extent upon one’s specific policy objective. 

Taking again the four different policy objectives we consid- 
ered earlier, let us appraise the desirability of rail-barge differ- 
entials for each of those purposes. 

1. Increasing the Capacity of the Inland Waterways Fleets as a 
National Defense Measure. The existing rate differentials be- 
tween all-rail and rail-barge service have doubtless contributed 
substantially to the growth of the inland waterways fleets in the 
years past. If the water carriers could profitably operate with 
lower rates than they are now permitted to charge, then an 
increase in the legal rate differential would appear to be an 
easy way to increase their traffic. This greater volume in 
traffic might call forth some of the additional fleet capacity 
desired. 

However, in some cases, the maximum legal differential has 
not been utilized. This may indicate that increased rate differ- 
entials would not be of much assistance to the inland waterway 
operators. Probably the desirable solution, from the waterway 
viewpoint, would be an increase in rate differentials achieved 
by an increase in railroad rates. Indirectly increasing the 
capacity of the waterways fleets by increasing the legal rate 
differential would work some hardship on the railroads. This 
problem should be appraised from the national defense view- 
point to determine the net gain or loss to the country. However, 
such an appraisal implies an objective somewhat broader than 
the one which we are considering here. 

2. Developing Inland Waterway Traffic and Service in Certain 
Geographical Areas. It is clear that the rate differential provides 
a generalized means of stimulating inland water traffic and 
service. The”problem is how this subsidy mechanism can be 
focused to, provide special assistance in developing waterway 
traffic in_a, particular region. Possibly varying regional differ- 
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entials could be set up. An especially big differential in one area 
would encourage the local shippers to use inland water transpor- 
tation. However, some additional subsidy might be needed to 
allow the private barge operators to cover their costs at these 
low rates. As an alternative, the Federal Barge Lines could be 
called upon to provide the service at a loss. 

3. Encouraging the Development of the Inherent Economic 
Advantages of Each Form of Transportation. To the extent that 
rail-barge rate differentials are justified by lower costs, they 
would be consistent with the “inherent advantages”’ objective. 
However, there is strong evidence that in many cases the rail- 
barge service is a high-cost operation compared to railroad 
service. This leads at once to such questions as these: What 
costs are compared? Out-of-pocket or full costs? How are they 
determined? What kinds or types of traffic are considered? etc. 
These are matters for the carriers and the I.C.C. to work out in 
detail. Nevertheless, we can say that rate differentials author- 
ized without regard to cost are illogical and contrary to the 
“inherent advantages” objective. Thus it appears that the 
rail-barge rate differential would at least be stripped of all 
subsidy features if this objective were adopted. 

4. Keeping Railroad Rates Down by Inland Waterway Com- 
petition. Thus far, rail-barge rate differentials have apparently 
been necessary in order to attract traffic from the faster all-rail 
service. It seems clear that if waterway competition is to con- 
tinue to be effective in influencing railroad rates, differentials 
must be maintained. Without rail-barge differentials, the effect 
of waterway competition on railroad rates would be limited to 
water-side communities. The “combination service’ differ- 
entials greatly expand the zone of waterway influence and thus 
contribute substantially to the realization of the railroad rate 
control objective. 


SUMMARY AND CONCLUSION 

Reviewing this discussion, we can summarize the appraisal 
of the three subsidy mechanisms in terms of the various policy 
objectives considered. 

Increasing the Capacity of the Inland Waterways Fleet as a 
National Defense Measure. It appears likely that the operation 
of the Federal Barge Lines would contribute little toward this 
objective. However, if maintaining an inactive reserve fleet 








74 GAYTON E. GERMANE 


were considered the best way to keep available extra inland 
water transport capacity, the Federal Barge Lines might be 
a good organization to administer that reserve equipment. 
Waterway and navigation improvements and rate differentials 
offer some possibilities of increasing fleet capacity, but the costs 
and potential returns are very indefinite, and not especially 
promising. 

Developing Inland Waterway Traffic and Service in Certain 
Geographical Areas. The Federal Barge Lines organization 
appears to be a very useful pioneering device for the develop- 
ment of waterway traffic and service in selected areas. To make 
this pioneering service possible or to better it, waterway and 
navigation improvements are also necessary. Compared to 
these two subsidy mechanisms, rate differentials seem to have 
little merit as a means of developing regional water traffic. 

Encouraging the Development of the Inherent Economic Ad- 
vantages of Each Form of Transportation. To be consistent with 
the ‘inherent advantages”’ objective, it is clear that all forms of 
subsidy should be eliminated in so far as practical. On these 
grounds, the Federal Barge Lines should be disposed of, some 
charge should be made for the use of waterway improvements, 
and rate differentials should be continued only where justified 
by costs. Thus, the three subsidy mechanisms here discussed 
would be prime targets of a revised policy rather than instru- 
ments of that policy. 

Keeping Railroad Rates Down by Inland Waterway Competi- 
tion. To obtain maximum influence on railroad rates by in- 
land waterway competition, all of the subsidy mechanisms 
discussed would be needed. Two of these mechanisms are 
especially important: waterway improvements, to make new 
service possible; rail-barge rate differentials, to make the service 
competitively effective over wide areas around the waterways. 

Conclusion. In the comments above, we have seen that var- 
ious objectives lead to widely differing conclusions on the 
usefulness of the subsidy mechanisms we have discussed. Since 
these subsidy mechanisms are now in active use in our country, 
every student should consider whether or not they are appro- 
priate to the objectives he feels are desirable for our national 
policy. Such an approach will give him a clearer picture of what 
policies to support or oppose and why, and should form the 
basis for more intelligent action by citizens. 





PART II 


PROBLEMS OF THE BUREAUCRACY 
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IN ACCORD WITH THE PROGRAM 
OF THE PRESIDENT? 


An Essay On Staffing the Presidency 
Arthur Maass 


"= United States President needs staff to help develop the 
policies of the executive establishment and to insure unity 
in the pursuit of these policies—staff to develop “the program 
of the President”’ and to insure ‘‘accordance”’ therewith on the 
part of all executive agencies. This is obvious. To create this 
unity of program and action, however, the President needs 
diversity and, some would even suggest, a touch of discordance 
in staff. This has not been well understood by a great many 
students of government. 

The President needs a small personal staff of top political and 
policy advisers—part of the White House staff. The President 
needs a permanent general staff to help implement policy deci- 
sions—the Budget Bureau staff. And between, or beside, or 
added to these the President needs staff or staffs either in the 
White House or elsewhere in the Executive Office to meet “‘the 
need for positive origination at the center of broad . . . objec- 
tives’ and policies so that adequate “leadership and direction”’ 
are given to the development of the President’s program." 

The purposes of this short essay are to encourage further 
study of the precise requirements for this third type of staff— 
as I propose to demonstrate, the need for study is imperative; 
and to give direction to such study by interpreting certain 
experience of the existing staffs, particularly the Budget 
Bureau.? 


THE BUDGET STAFF 


To begin with I shall consider the second type of staff. The 
President needs a group of assistants which has an intimate 
technical knowledge of the structure and functioning of Govern- 


1V. O. Key, ‘Politics and Administration,”’ in Leonard D. White (ed.), The 
Future of Government in the United States (Chicago, Chicago University Press, 
1942), pp. 154-156. 

? The requirements, of course, are not likely to be precisely the same at any two 
times or for any two issues. 
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ment—to help him put full body on the skeleton of policy deci- 
sions and to give full attention, in his name, to the day-to-day 
operations of the government bureaus. If such a staff is to 
contain the necessary qualifications in technical knowledge, 
then it needs be a career staff, a permanent staff, an institu- 
tional staff. At the same time, if such a staff is to act as the 
President’s alter ego on implementing political decisions and 
supervising day-to-day operations, then its leaders should be 
the personal appointees of the President. The Budget Bureau 
is, of course, such a staff—a large institutional career bureauc- 
racy, headed by a Director and Assistant Director, who are 
intended to be so peculiarly personal agents of the President 
that their appointments need not be confirmed by the Senate. 

Because the Budget is a large career bureaucracy and must 
serve the President intimately as well as perform certain statu- 
tory duties, it has become a deceptively complex organization. 
In discussing its legislative clearance functions, Harold Stein 
has identified three different interests of the Budget Bureau 
staff: 


(1) It acts as spokesman for the President’s over-all policy, as it 
understands that policy; (2) It acts as intermediary to secure agree- 
ment among the interested agencies when proposed legislation is of 
interest to more than one agency; and (3) It acts to represent its 
own interests . . . in those areas in which it has statutory responsi- 
bilities—particularly its responsibilities for the President’s budget 
and its responsibilities for government organization.’”® 


If these three interests are present in most Budget Bureau 
work, and it is believed they are, then we can agree that the 
overriding interest at all times should be the first—spokesman 
for the President’s policy—and that the other two interests 
should be operative only as they implement this primary one. 
Indeed, Stein, in mentioning the Budget’s own interests, states 
parenthetically that they “‘are presumably consistent with the 
President’s, or at least general rather than special.”” In Budget 
Bureau practice, however, the first interest has not always been 
overriding (unless one interprets very broadly the phrase, 
“as it [Budget] understands that policy’’); and the reasons 
why it has not are of first importance in this analysis.‘ 





8 Harold Stein, ‘‘The Foreign Service Act of 1946,” in Stein, Public Administra- 
tion and Policy Development (New York, Harcourt, Brace and Co., 1952), p. 693. 
“Stein, in the study in which he identifies these interests, found that the ‘‘various 
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We have said that the President must depend upon the 
Budget Bureau to handle a great many of the day-to-day deci- 
sions which are made in the Executive Office, decisions arising 
from the process of piecemeal review, rejection, and modifica- 
tion of individual proposals flowing up from the administrative 
units to the office of the Chief Executive—new legislative 
proposals, reports on legislation prepared at the request of 
Congressional committees, estimates for appropriations, appor- 
tionments, and allotments. Inevitably a great many of these 
decisions have important policy implications.» Where there 
has been clear general policy direction by the President, or by 
the White House, or by some top presidential policy staff— 
and remember the Budget Bureau is not such a staff—the 
role of the Budget Bureau in these day-to-day operations 
is clear. It can speak for the President and apply his gen- 
eral policies with technical expertise in a wide range of matters. 
Where such direction is not forthcoming—and this appears 
to be the case today in a great majority of issues—the Budget 
must either find some way of muddling through or go to the 
President for a decision on each day-to-day issue which in- 
volves important policy. The Bureau has chosen to muddle 
through for the most part, and in this process, as we shall see, 
its institutional interests have come alarmingly, if under- 
standably, to the fore. 

Without Presidential policy direction to guide it, then, the 
Budget Bureau is asked daily to inform departments and 
agencies whether or not their proposals are in accord with 
the program of the President. Often the proposals of one de- 
partment are in direct conflict with those of another. If the 
Budget were to take a very positive stand for the President 
against the proposals of one department, it might be challenged 
by that department to prove that its position was in fact the 
President’s, or the challenge might be taken directly to the 
White House. If there were many successful challenges of 
Budget decisions, then the Bureau might lose face as the insti- 
tutional right arm of the President; to this threat a perma- 
Bureau officials were acting largely with an eye to their statutory responsibilities 
and only secondarily in their role as staff advisers to the President. a 693). 

®* No effort is made here to give a precise definition of an “important policy.” 
This is a relative matter; and in this context means an issue or series of issues of 


such significance that policy direction is desirable directly from the President or 
from some staff charged by the President with developing a policy for his approval. 
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nent career bureaucracy like Budget is peculiarly sensitive. 
Thus, there is every incentive not to take definite positions on 
important and controversial policy matters, but rather to 
avoid them, or to postpone them, or to mediate policy differ- 
ences between departments so as to “‘settle’’ them. 


SETTLEMENT BY MEDIATION IN BUDGET 


To illustrate, let us assume an important difference of 
opinion between the Secretaries of Agriculture and Interior on 
agricultural land policy. The Budget Bureau is made aware of 
this when the Departments request it to clear conflicting reports 
to a Congressional committee on legislation. Budget decides 
that the matter is important, that there is no applicable policy 
directive, but that, rather than bother the President, it will 
make an effort to settle the matter. The Director asks the 
Secretaries of Agriculture and Interior to attend a conference 
in his office. Present at the conference in addition to the Secre- 
taries and the Director are several Budget officials—the Execu- 
tive Assistant Director and one officer from each the Divisions 
of Estimates and Administrative Management.® The Director 
emphasizes the desirability of settling the issues without bother- 
ing the President and presents a staff memo on the differences 
between the positions of the two Departments, as seen by the 
budget examiner or analyst who prepared the memo, and on 
possible reconciliation. After some discussion, which reveals a 
fundamental disagreement in the basic approach and princi- 
ples applied by the two Secretaries—a disagreement which 
cannot be reconciled—the conference proceeds to the specific 
points of difference contained in the Budget memo. Each 
Secretary agrees to yield on certain points, to compromise on 
others, and to disagree on yet others which are then post- 
poned for later determination. The Director declares the 
matter settled, directs action to ‘‘clear’’ appropriate letters to 
Congress on the legislation, and at a later time will report to 
the President that he has settled certain differences between 
the Departments of Agriculture and Interior on land legislation. 

Budget conferences on important policy matters have be- 
come increasingly popular, at least at Budget, in recent years. 
A Budget employee said recently that what he likes most about 


* The Bureau has been reorganized recently, and these Divisions no longer exist. 
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his work is “attending those conferences where the Bureau 
leaders knock together the heads of Cabinet members, agency 
directors, and bureau chiefs.”’ 

There are certain characteristics of this type of activity that 
should be noted. The conferences usually do not settle basic 
policy questions. Instead they avoid the basic issues and 
compromise, through a game of give and take, certain specific 
manifestations of these issues. Each conference produces a 
Pick-Sloan plan; there is no agreement on fundamental policy 
for development of the valley, but specific projects are divided 
up between the departments in such a way that Budget can 
say it has settled the immediate differences. And the settle- 
ment often centers around what I shall call the “‘bureaucratic”’ 
or institutional aspects of the problem—those aspects that 
would assume importance for a budget examiner or an adminis- 
trative analyst, rather than the program or policy aspects.’ 

In summary, it can be said that “horse trading among subor- 
dinates is not a satisfactory substitute for a clear policy direc- 
tive from their politically responsible superior.’’® It must be 
remembered, however, that Budget has received no clear policy 
directive and has resorted to this version of the horse-trade as 
an alternative. It is interesting to note, nonetheless, that 
through this activity Budget has in fact come to assert authority 
in its own right over departments on issues of policy——however 
negative this authority may be. 

Some will point out that the Budget activity is not determining, 
that if a Secretary feels strongly about the issues he can bring 
them to the President’s attention. Certainly this is true, and 
we have already pointed out that the threat of an appeal to 
the President from a Budget decision reached without an initial 
policy direction from the President strongly conditions the 
Bureau’s conduct. However, heads of agencies, especially in 
the domestic sphere, appear to have become increasingly 
reluctant to appeal to the President or the White House over 
the head of the Budget. They know, after all, that if Budget 
has not received policy direction from the President or a presi- 
dential policy staff, then in most cases they are not likely to 


? This discussion is limited to inter-agency conferences which involve important 
policy issues; and does not deny the necessity of securing inter-agency agreement 
on a large number of problems of secondary significance where it is more impor- 
tant to secure agreement than to try to establish policy. 

8 Key, op. cit., p. 155. 
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obtain such direction. Furthermore, they are of the opinion 
that the President supports the Budget methods of operation.° 

This, then, is how the most important and long-standing 
staff in the Executive Office, the Budget staff, has developed 
under the influence of a frequent policy vacuum. Are there 
alternative courses which the Budget Bureau might have 
pursued under these conditions? 


WEAKNESS OF POLICY FORMULATION BY A PERMANENT 
BUDGET STAFF 

Faced with a policy vacuum, the Budget Bureau might have 
sought to become itself the top policy staff. But this it did not 
and should not have attempted for several reasons. Top policy 
formulation was not a function intended for the Budget by the 
drafters of the Budget and Accounting Act of 1921 or by the 
authors of the Report of the President’s Committee on Ad- 
ministrative Management in 1937 and of the Executive Office 
Reorganization Plan of 1939. Apart from this, the Budget 
Bureau is to a considerable degree institutionally incapable of 
positive policy formulation. This is true for two reasons. First, 
the expenditure implications of so many policies are strictly 
counter to the Budget orientation of restricting expenditures 
wherever possible. Where the President directs a policy that 
involves great new expenditures, the Budget is capable of 
implementing this directive, and of doing so with economy. 
But it is quite another matter to expect the Budget itself to 
develop policy proposals and in doing so not to make its own 
statutory and institutional interests—the preparation of the 
Budget and in this task, the paring of departmental estimates 
of expenditures—the dominant consideration. 

Second, the permanent and career nature of the Budget 
Bureau tends to make the organization overly cautious and 
thus not well-suited for making or proposing political decisions 





®A number of Washington observers have noted a similar development in 
several of the departments—.e., with a lack of policy direction from the center, 
the technical staff services of the departments have assumed an ever sreater con- 
trol over the entire departments’ operations. This situation is due in part to the 
increased emphasis that the departments have given to their own adrninistrative 
staffs; and this emphasis follows in part from the proposals of the Hoover Com- 
mission for Administrative Assistant Secretaries. These career Secretaries and 
their budget and management staffs tend to shy away from important policy 
decisions and emphasize instead the ‘‘bureaucratic’’ consequences of proposed 
actions. 
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on important matters of policy. The man or institution that 
proposes key policy decisions must be prepared to pay a dear 
price, possibly his or its political life, if the proposals are re- 
jected subsequently by Congress and the public. The Budget 
Bureau was not intended to be, and is not, so prepared. To 
the contrary, the Bureau’s employees seek to protect and 
preserve ‘““THE Bureau,” as they are wont to call it, as an 
independent technical staff organization, ready to serve any 
President—a Dewey or a Truman in 1948, an Eisenhower 
or a Stevenson in 1952. To protect its institutional status and 
indeed to perform its institutional staff functions, the Bureau 
seeks above all to be neutral and impartial in policy contro- 
versies where the President has not stated his position or pro- 
gram. As such, the Bureau cannot become a top level policy 
staff for the President. 

This Budget tendency to particularism and the promotion 
of its own parochial interests is characteristic of most career 
bureaucracies. In one respect the Budget Bureau is unique as 
such a bureaucracy, however. It has few outside contacts; 
it is insulated pretty well against pressure groups, Congress, 
and the courts and in consequence becomes a peculiarly intro- 
verted organization.’° This, of course, limits even further its 
capacity to serve as a policy staff. 

The career bureaucracy of the Budget is headed, to be sure, 
by political appointees of the President. And it might be 
argued that this personal leadership should equip the Bureau 
to serve as the President’s policy staff. Taking into account, 
however, the many other limitations noted above, it is doubtful 
that the Director and Assistant Director, if they are to be effec- 
tive leaders of the Bureau in the performance of its technical 
staff functions, can at the same time turn that agency into a 
top level policy staff. Furthermore, the Bureau’s leaders today 
are not political leaders; they are career civil servants who have 
risen to positions of control. Each of the three top leaders 
(as of July 1952) has spent the better part, if not all, of his 
government career in the Bureau, and each in the recent past 
has been Director of one of the important divisions of the 
Bureau. These men, as one should expect, have a strong 


© Paul Appleby emphasizes this characteristic of the Budget Bureau. 
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loyalty to, and pride of service in, the Budget as an independ- 
ent corporate organization.!! 


THE POLICY DILEMMA ILLUSTRATED 


Without policy direction from the President the Budget has 
tried to muddle through by “‘settling,’’ mediating, and post- 
poning policy decisions. This we have noted earlier. The 
natural tendency to self-protective bureaucratic conduct com- 
plements, in a sense, this same type of activity—to the extent 
that there is a danger that the “‘settling’’ of policy matters 
may become so fixed a pattern of Bureau conduct that it may 
stand in the way of the operation of a policy staff in the future. 
Lest this whole analysis be considered somewhat hypothetical, 
and to illustrate the danger, it is well at this point to introduce 
an example. 

In March of 1949 the Hoover Commission proposed that the 
water resources functions of the Corps of Engineers and the 
Bureau of Reclamation and the power functions of the Interior 
Department be consolidated in a new Water Development 
Service to be organized in the Department of Interior or, as 
three members proposed, in a new Department of Natural 
Resources. This Hoover recommendation was discussed by 
the Director of the Budget and the President sometime in the 
Fall of 1949. Because the Secretary of the Army had put 
forth the claim that the conduct of river work by the Corps of 
Engineers was essential to the military mission of the Army 
Department, the President directed Budget to investigate this 
claim and to report back to him. 

The Budget Bureau went to the Army files, conducted an 
extensive survey, and concluded that the conduct of river 
work by the Corps of Engineers is not important enough to 
the military mission of the Department to stand in the way 
of sound water resources organization. On the basis of this 
conclusion, members of the staff of the Bureau prepared reor- 
ganization plans and justifications for transferring all river 
work to a Water Development Service in the Department of 
Interior. These plans, it appears, did not get beyond the front 
office of the Budget Bureau; they were not presented to the 

11 This recent tendency to appoint career men to Budget control is highly 


significant and deserves more extended and careful evaluation than we are able 
to give it here. 
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President. Apparently the Bureau leaders decided that be- 
cause the issue was controversial—the Secretary of the Army 
continued to insist upon the essentiality of the civil work to 
his Department, and it was known that any reorganization 
affecting the Army Engineers would be met by intense Con- 
gressional opposition—they would not refer it back to the 
President immediately. Perhaps they could “‘settle”’ the matter 
by working out a compromise. So the Budget leaders called a 
conference, themselves and leaders of the Army and Interior 
Departments attending. The compromise they proposed was a 
new twist on the old Pick-Sloan formula—the Department of 
Interior would plan and operate the projects and the Corps 
of Engineers would construct them. To those who had worked 
in the resources field this compromise appeared completely 
unworkable and undesirable, so that heads were knocked to- 
gether with no avail. Still the matter was not referred to the 
White House as a completed piece of staff work. 

On income tax day of 1951 the Citizens’ Committee for the 
Hoover Report had bills introduced into Congress to carry out 
many of the Hoover proposals. One, $1143, 82nd Congress, 
would have created the Water Development Service. Senator 
McClellan, as Chairman of the Senate Committee on Expendi- 
tures, referred all of these bills to the Budget Bureau, among 
other agencies, for advice. The reply of the Director of the 
Budget on $1143 was entirely noncommital. It stated argu- 
ments for and against transfer of Corps river functions and 
included the following sentence: “In my opinion many of the 
factors involved in both of these positions [that the conduct of 
river functions is, or is not, essential to conduct of the military 
mission of the Army Department] rest so directly on policies 
and relationships established by the Congress that a fact- 
finding inquiry into these subjects by a Congressional com- 
mittee would be both an appropriate and a necessary action to 
solution of the organizational issues involved.”’ 

The letter and especially the quoted sentence are noted for 
several reasons. First, it is obviously an effort to pass the buck 
to Congress and to defer any decision by Budget. And, in- 
cidentally, a somewhat disingenuous effort. Was not the 
Hoover Commission a fact-finding body established by Con- 
gress? Had not the Budget Bureau just recently completed an 
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extens ve survey into the military mission aspect of the prob- 
lem? Do not all major reorganization problems “‘rest directly on 
policies and relationships established by the Congress?”’ How 
did this one differ? Second, the Director of the Budget in 
communications to Congress presumably speaks for the Presi- 
dent. Yet it appears that this specific issue, like the results of 
the earlier survey into military mission and the reorganization 
plans drawn on the basis of that survey, was not presented in 
full to the President. 

In the meantime the President’s Water Resources Policy 
Commission had submitted its final report in December 1950. 
This Commission had been established by President Truman 
in January to consider major policy problems in the water 
field—such, for example, as standards for evaluating the feasi- 
bility of water projects. Under the President’s Executive 
Order the Commission was not to consider matters of organiza- 
tion, as these had been studied extensively by the Hoover 
Commission and were then under active consideration in the 
Executive branch. The PWRPC, however, failed to abide by 
the limitations of its instructions from the President. It pro- 
ceeded to consider and make recommendations on organization. 
The Commission proposed that: “If the recommended changes 
[those of the Hoover Commission] are not carried into effect, 
then, as an absolute minimum, it would seem necessary to 
utilize the present voluntary Inter-Agency River Basin Com- 
mittee approach through Congressional approval of river basin 
commissions, set up on an inter-agency basis.” 

In June 1951 the Budget Bureau undertook to review for the 
President the report of the Water Resources Policy Commis- 
sion. To conduct the review it organized a large inter-agency 
committee, consisting of representatives of all federal agencies 
interested in water resources development, supported by a 
series of task forces with the same members. At the time this 
review machinery was being established, representations were 
made to Budget that organization matters should not be 
handled in this way, that they had already been given exhaus- 
tive study by the Hoover Commission and the Budget Bureau, 
that it was futile to ask an inter-agency committee of the 
affected agencies to draw up a proposal for their own reorgani- 
zation, and that this futile effort would provide another excuse 
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for delaying an important policy decision that could be referred 
to the President immediately. Nonetheless, the Budget Bureau 
did refer organization matters to the inter-agency review com- 
mittee and to one of its task forces. A majority of the task 
force on planning procedures of the inter-agency committee 
to review the report of the President’s ad hoc Commission on 
Water Policy recommended, in late winter of 1952, after due 
deliberation, that river commissions be established with Presi- 
dentially appointed chairmen, but with no basic reorganization 
affecting the Engineers and Interior. The Budget Bureau ac- 
cepted tentatively this alternative to the more controversial 
reorganization proposal, and commenced drafting legislation 
to effect it, although concurrently, it appears, the Budget 
staff were conducting certain conferences to take yet another 
look at the organization problem. 

The Department of Interior opposed river commissions 
as an alternative to a consolidated Water Development 
Service. As April 1952 approached, the leaders in the Depart- 
ment realized that the deadline for submitting reorganization 
plans to Congress under the Reorganization Act of 1949 would 
be passed very soon. The 82nd Congress was expected to 
adjourn on July 1 for the political conventions, and according 
to law plans can become effective only if they have been before 
Congress for 60 calendar days of continuous session during 
which period either House can kill them by a constitutional 
majority vote. Furthermore, the Reorganization Act was to 
expire on April 1, 1953, and it was doubted that a new President 
would be likely to submit plans under an expiring Act so soon 
after his inauguration in late January. The ist of May seemed 
like the last chance for reorganization ;and the Budget Bureau had 
taken no action leading to a Presidential decision in the two 
years since the Director had been instructed to conduct the 
study on military necessity. Thus, the Secretary of Interior 
went over the head of the Bureau in a sense and presented the 
matter personally to the President. As reported, the President 
said he was prepared to submit a reorganization plan for a 
Water Development Service in the Interior Department, and 
the White House informed the Budget of this decision. Finally, 
about three weeks later, while work on the final draft of the plan 
was underway in Budget and Interior, the President announced 
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at a press conference that the plan was to be dropped. He did 
not give the reason. At this writing (July 1952) it is reported 
that the Budget Bureau is again working on legislation for 
river commissions, but that some staff officers at Interior hold 
out hope for a reorganization plan after the election. 

This story is not a simple one. A full length essay could, and 
perhaps should, be written to interpret it. It is used here, 
however, to illustrate the nature of Budget Bureau operations 
on an important policy question and how these operations of 
necessity limit the Bureau’s capacity to serve as an effective 
policy staff for the President. 


HURDLES ON THE PATH OF ALTERNATIVE STAFFING 


Faced with a policy vacuum, the Budget Bureau, as an 
alternative to muddling through or to seeking to become itself a 
policy staff, might have encouraged and promoted the develop- 
ment of adequate policy staff or staffs in the Executive Office. 
In this way it could have obtained the Presidential policy 
direction it has needed so badly. But this it has not attempted 


for several reasons, though no doubt it should have done so.’ 


First, just as the Budget Bureau is itself poorly equipped to 
develop policies which have large expenditure implications, so 
is it somewhat loath to see other organizations in the Executive 
Office do this. In the early 1940’s the President, the Budget 
Bureau, and the National Resources Planning Board, which 
for purposes of this example we shall call a top level policy 
staff agency, agreed to a general plan for presenting to Con- 
gress annually a long range program of resources develop- 
ment and public works expenditures and activities.'* On the 
basis of development programs prepared by Federal agencies, 
and through its elaborate project evaluation procedures, the 
Planning Board was to develop a six-year program, listing in 
order of priority the Federal development projects of each 
major category and detailing the expenditures proposed for 
each project in each of the six years and the total required to 
complete them after that time. This program would be sent 
to the President and the Bureau where it would become an 
important basis for decisions on the pending budget estimates. 


'2See Arthur Maass, Muddy Waters, The Army Engineers and the Nation's 
Rivers (Cambridge, Harvard University Press, 1951), pp. 129-130. 
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Once the President’s Budget for the coming year had been 
agreed to, the first year of the Planning Board’s six-year pro- 
gram would be revised to agree with the Budget, and the re- 
maining five years modified accordingly. Then at the beginning 
of each year the President would submit two reports to Con- 
gress, his Budget and his Development Report. The Budget 
would contain the recommendations of the Chief Executive for 
the financial outlays to carry on a development program during 
the next fiscal year. The Development Report would place 
‘these recommendations within the framework of a long range 
policy of intelligent planning for the future.’’?* 

The first such program was prepared by the NRPB for 1941, 
but the Budget Bureau opposed publication of the program. 
Budget did not wish to provide Congress and the public with 
an indication of the amount of resources development and 
public works appropriations to be expected in the budgets of 
later years for fear that such an indication might become em- 
barrassingly binding. The Budget Bureau was not prepared for 
this innovation in development planning and programming. 
After considerable negotiation, the Planning Board agreed to 
limit to Executive Office use only the prepared program, and 
to publish in its place only a list of projects recommended for 
the ensuing fiscal year, with estimates for each project of ex- 
penditures proposed in the Budget and additional expenditures 
required thereafter to complete it. These additional expendi- 
tures were not programmed over the succeeding five years nor 
were any projects included other than those for which expendi- 
tures were estimated in the Budget. 

The Planning Board prepared three such annual reports 
prior to its abolition by Congress in 1943, at which time the 
entire project was dropped.’* The Budget Bureau had little 
sympathy for a Presidential staff activity which had significant 
expenditure implications. 

A second reason why Budget has not encouraged the develop- 

13 President, memo to Congress, March 17, 1941, in transmitting report of 
NRPB on Development of Resources. 

4 Budget Bureau opposition to a Review and Coordinating Board for resources 
and other development projects provides another example. The Hoover Commis- 
sion in 1948, the Cooke Water Policy Commission in 1950, Senator Douglas in 
1951, and others have urged the creation of such a Board in the Executive Office; 
but the Budget Bureau has so far opposed this proposal (though not formally), 


in part for fear that the Board’s approval of a project or program in the name of 
the President would generate pressures for appropriations to construct it. 








90 ARTHUR MAASS 


ment of policy staffs is the almost inevitable bureaucratic 
tendency, however illogical in the broad picture, to fear that 
other staffs in the Executive Office may challenge the institu- 
tional status of the Bureau. Budget’s wary attitude towards, 
and conflicts with, the OWMR have been pointed up by 
Herman Somers.'® When the Foreign Affairs and National 
Security Task Forces of the Hoover Commission were con- 
sidering proposals for a full-fledged Cabinet Secretariat, they 
undertook discussions with the Bureau. Budget’s opposition 
was very firm; and some of the Task Force members were 
convinced that this opposition was based not alone on prin- 
ciple,'® but significantly on fear of a challenge to Budget’s in- 
dependent status. 


NEEDED: A STUDY OF PRECISE REQUIREMENTS FOR 
POLICY STAFF™ 

How, in summary, does this analysis of certain operations 
of the President’s Budget staff lead to realizing the purposes of 
this essay which are concerned with the President’s policy 
staff needs? First, the analysis indicates the importance of 
policy staff for the President. V. O. Key has stated that ‘‘less 
and less can it be presumed that the negative process of piece- 
meal review, rejection, and modification of individual proposals 
flowing up from the administrative units to the office of the 
Chief Executive will eventuate in the sort of integrated program 
of objectives that evolving conditions seem certain to re- 
quire. . . . Thus it may be expected that the need for positive 
origination at the center of broad but intelligible objectives 
will become more pressing.’’'* The truth of this has been dem- 
onstrated; but further, and no doubt implied in Key’s state- 
ment, the process of piecemeal review itself cannot be con- 

16 Herman Somers, Presidential Agency (Cambridge, Harvard University Press, 
1950), especially pp. 211-212. 

16 A great many, perhaps a majority, of the students of administration have 
serious reservations on proposals for a Cabinet Secretariat, especially since there 
is no effective Cabinet in the United States. 

1 Editor’s Note: Since this article was written, the National Planning Associa- 
tion has published a study by Bradley D. Nash on Staffing the Presidency (NPA 
Planning Pamphlet No. 80, December, 1952). The statement of the NPA Special 
Committee appointed to review the Nash report and the exceptions to this state- 
ment made by several members of the Special Committee (all printed along with 
the report) make Professor Maass’ article all the more timely and indicate rather 


clearly a need for the type of analysis contained therein. 
% Key, op. cit., pp. 154-156. 
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ducted satisfactorily without policy direction, and this re- 
quires policy staff. 

Second, the Budget Bureau was not intended to and is not 
capable of performing the policy staff functions; and this means 
that the President cannot depend on any one central institu- 
tional staff in the Executive Office to service him fully. 

Third, the Budget Bureau, though it has a major responsibil- 
ity for recommendations to the President on administrative 
organization, has not promoted the development of adequate 
policy staff in the Executive Office, nor is it likely to do so. 
Thus, there is an urgent need for study by students of ad- 
ministration of the precise requirements for organization 
of such policy staff. This study must include, among other 
factors, an evaluation of the operation of the National Security 
Council, its small staff, and its relations to the Budget Bureau 
to see if this model might meet the requirements for policy in 
the domestic sphere; of the role of the Council of Economic 
Advisors and particularly of the Nourse-Keyserling disagree- 
ments, which in many respects bear a close relation to the 
problems of the Budget Bureau as explained in this essay; of 
the effectiveness of the National Resources Planning Board asa 
Presidential staff; of the operation of the Cabinet and of various 
proposals for imparting to it new vigor and providing it the 
support of adequate staff; of other proposals for policy staff 
units in the Executive Office; and of the total complex of in- 
stitutions and relations which President Roosevelt used to 
impart to his Administration the overall policy directives.” 


1 For NSC, see Woodrow Wilson Foundation Study Group Report, William 
Yandell Elliott, Chairman, United States Foreign Policy (New York, Columbia 
University Press, 1952). For CEA, see Warren Cikins, infra pp. 94-115. For 
NRPB, see John Millett, The Process and Organization of Government Planning 
(New York, Columbia University Press, 1947); Rex Tugwell’s review of this book 
in Vol. 8, Public Administration Review (1947), p. 49; Charles Merriam, ‘‘The 
National Resources Planning Board,’’ Vol. 38, American Political Science Review 

(1944), p. 1075. For the Cabinet, see the excellent analysis of Charles McKinley in 

“Federal Administrative Pathology and the Separation of Powers,” Vol. 11, Pub- 
lic Administration Review (1950), p. 17. For other Executive Office proposals, see 
those of Don Price for a policy and program staff unit, Vol. 40, American Political 
Science Review, 1946, p. 1154, and of Professor Somers for an office of program co- 
ordination, though he is concerned more with program coordination than with 
policy leadership. In addition, it might be desirable to evaluate the proposals of 
the LaFollette-Monroney Committee for an Executive-Legislative Council, of 
Professor Charles Hyneman for a Central Council, Bureaucracy in a Democracy 
(New York, Harpers, 1950), and of the American Political Science Association's 
Committee on Political Parties for party councils and a small group of party ad- 
visors to the President. 
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These matters have not been given adequate attention largely 
because administrative experts have been absorbed so fully in 
the development of the President’s institutional staff facility, 
the Budget Bureau. This facility is well-developed now; we 
must stimulate bold, new thinking on the subject of organizing 
policy leadership. 

Some direction can be given the new study, it is hoped, by 
the analysis of this essay. Two important yet tentative re- 
quirements for policy staff or staffs can be derived, though 
they must be examined further. First, the President must 
personally desire such facilities and must always be fully free 
to alter or abolish them. At the same time, the administrative 
experts should present to him as forcefully as they can the 
advantages of the types of policy staffs they find best suited. 

Some will say that responsibility for those Budget difficulties 
of the last seven years which stem from policy vacuum must 
be laid squarely at the feet of President Truman; for if the 
President had desired and established a policy staff Budget 
would have received and applied policy direction. This is true. 
But it is believed to be equally true that those who should know 
most about organizing policy leadership—the administrative 
experts in and out of government-——failed to impress upon the 
President the desirability of policy staff or even to point out 
clearly the distinction between policy staff and institutional 
staff and the limitations of the latter as policy advisers. 

A second requirement is that to a considerable extent (the 
precise degree must be determined) the policy staff must be 
flexible as regards both its organization and the permanence of 
status of its personnel. Unless this is so, the staff is likely to 
acquire its own independent and parochial interests, as is the 
wont of most bureaucracies. As for flexibility in organization, 
it is clear that no one staff organization in the Executive Office 
can serve the President in all respects. It may well be that no 
one staff organization in the Executive Office can serve the 
President as policy staff, that several staffs of varying forms 
are required. 

President Roosevelt carried the doctrine of flexibility quite 
far. At one point in the 1940's, for example, important policy 
in a wide area was set for the President’s approval by a heter- 
ogeneous group of government officers, largely lawyers selected 
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for their individual capacities and not as representatives of the 
agencies for which they worked, chaired by the Assistant 
Director of the Budget, who also was selected largely for this 
reason. In contrast, President Truman is reported to have 
taken some pride in the way he regularized the organization of 
the Executive Office; and officers of the Budget Bureau often 
express a fear of ‘cluttering up the Executive Office with too 
many units.”” The advantages of order and simplicity are not 
to be denied; but we must be wary that we do not use these 
to obscure, rather than highlight, the necessity of flexible 
organization for policy leadership. 

As for flexibility in staff, those who hold important positions 
on policy staff cannot expect permanent career status there. 
To a significant degree those who help the President develop 
his important policy directives must be prepared to offer their 
necks on the political block.” 

” This essay should not be considered as an appeal for a general institutionalized 


policy staff such, for example, as the NRPB. The author is somewhat wary of the 
desirability of such a staff, as indicated by the stated requirement of flexibility. 











THE COUNCIL OF ECONOMIC ADVISERS: 
POLITICAL ECONOMY AT THE 
CROSSROADS 


Warren Cikins 


ost of the history of the Council of Economic Advisers 
M has been concerned with the struggle of the professional 
economist to arrive at a reconciliation of his objective standards 
with his political service to the public. Since the 1929 depres- 
sion and the development of Keynesian economics, the econ- 
omist has found himself drawn more and more into the political 
arena so that his skill might be utilized to prevent a recurrence 
of the disasters of the thirties. The Employment Act of 1946 
committed the people of the United States and all the resources 
of our government to the principle of the constant growth of 
our economy. No longer would we wait until recession came to 
fight back, but we would develop affirmative programs for 
constant expansion. A variety of programs such as those on 
Housing, Agriculture, Point 4, etc., have begun to take shape 
to ‘‘build the separate interrelated links into the structure of an 
expanding economy.” The ‘‘mixed economy” has been pro- 
moted by proposals to encourage the expansion of private in- 
vestment (plant and facilities) and to develop effective wage, 
price, and profit policies. 

Edwin G. Nourse, the former chairman of the C.E.A., con- 
siders economic well-being the major end for which the state 
exists. This means that an analysis and appraisal of economic 
problems by qualified economic experts is essential for the 
proper planning and coordination of future government policies. 
Since the role of government is no longer merely rule-making, 
provision of a systematic body of economic knowledge is a 
prerequisite to government planning for the national welfare.' 
The C.E.A. is the institution of the Executive Branch presently 
assigned the task of performing this function and its obvious 
imperfections are the motivating cause for this paper. Much 
of the work already done on this problem has failed to recognize 


1A. G. Tugwell and E. C. Banfield, ‘Governmental Planning,” Journal of 
Politics, Vol. 13 (May, 1951), pp. 133-163. 











THE COUNCIL OF ECONOMIC ADVISERS 95 


the inter-relationships of the difficulties of: (a) the economist in 
government, (b) the attempts to build an economic social 
science, (c) the speculation over the ends of a democratic people, 
(d) the resulting importance of interest groups and Congress, 
(e) the role of the political party, and (f) the actual institutional 
arrangements to accomplish the assigned tasks of planning and 
coordination. It is my hope to be able to shed some light on the 
possibility of political economy and the political economists 
meeting the challenge of the twentieth century and its active 
welfare government operations, despite these almost over- 
whelming difficulties. 

The Council is pledged to the task of enabling the government 
to coordinate and utilize all its plans, functions, and resources 
to gain the joint goals of stability and progress in our economy. 
A statutory prerequisite for its operations is that it conduct 
this effort ‘‘in a manner calculated to foster and promote free 
competitive enterprise.’”” The primary objective is the promo- 
tion of maximum employment, production, and purchasing 
power. C.E.A. is given a strategic position “‘to formulate plans 
and programs and, in effect, to give real content to a general 
statement of policy with which few could disagree.’ The 
preparation of the Council’s annual report (and annual eco- 
nomic review), upon which the President bases his yearly 
economic report (the vehicle for presidential leadership in at- 
tacking the economic problems of society), is thus central to the 
duties of the C.E.A. 


ECONOMICS AS SCIENCE—THE NOURSE-KEYSERLING DISPUTE 

This study contends that it is on the reconciliation of the 
controversial interpretations of the role of the Economic Ad- 
viser that the fate of democratic planning depends. The thesis 
of this paper is that many of the distressing disagreements over 
the planning process are directly attributable to the basic issue 
of economics as a science which underlies the Nourse-Keyserling 
dispute. One side of the conflicting forces contends that eco- 
nomics has valid claim to be a pure science which may generalize 
despite the present gaps in knowledge, however tentative its 
conclusions may be. Nourse himself holds that ‘‘the prime task 


2 P. J. Strayer, ‘‘Council of Economic Advisors, Political Economy on Trial,” 
American Economic Review, Vol. 40 (May, 1950), p. 144. 
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of the economist is to analyze the economic process. His pur- 
pose in so doing is to get a functionally significant classification 
of the discrete actions of its myriad participants as a basis for 
tenable, even though provisional, generalizations as to the 
nature of major and minor economic forces and the manner of 
their operation. That done, he attempts to formulate these 
generalizations into principles or scientific ‘laws’ to be used 
and tested in the further study of economic phenomena.’ 

Nourse recognizes that there is little place for the “pure” 
scientist in political economy. He is ‘‘not in quest of ageless and 
timeless laws which will have universal applicability to a 
changeless subject matter. We must deal with the aspiring 
and the rebellious, the competitive and the cooperative, the 
sometimes patterned but often random phenomena of human 
minds and souls.’’* He realizes that his generalizations are 
limited in both time and place, but feels they can be used for 
the designing and adjusting of social machines through which 
economic forces can be directed and partially controlled. The 
economist in government must have a broad and deep social 
philosophy so that he can display a calm judicial quality in the 
face of demands of several parties to apply the tests of feasibil- 
ity, acceptability, and amenability of the whole to proposed 
programs. For Nourse, the resulting coordination of the eco- 
nomic thinking and policy-making (of business, labor, agricul- 
ture, and government) by the C.E.A. does not need to become 
in any way involved in the rival beliefs and struggles of differ- 
ent political and economic factions.° 

Keyserling, the adversary of Nourse on the Council, is not 
opposed to the notion of the science of economics. Regarding 
the C.E.A. as an economic general staff, he states that, “as the 
tools of economic analysis and projection become more accurate, 
and as the Council perfects slowly and carefully its techniques 
for gathering and interpreting data which show the way we are 
going and why, the Council itself becomes one of the most in- 
fluential organs of government.’’® He agrees that pure eco- 
nomics must be used to analyze the economic variables, but he 

3 Edwin G. Nourse, ‘‘Economic Analysis and Political Synthesis,’’ American 
Philosophical Society Proceedings, Vol. 94 (Aug. 25, 1950), p. 311. 

* Nourse, op. cit., p. 311. 

& Edwin G. Nourse, ‘‘Why I Had to Step Aside,”’ Colliers (Feb. 18, 1950). 


* Leon Keyserling, ‘‘Strategy for a Depression-proof America,” United Nations 
World (July, 1949), p. 41. 
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perceives that the political economist must be willing to give 
equal consideration to the administrative and political aspects 
of the problem. In fulfilling its functions, the Council must 
consider the political acceptability of its stabilization recom- 
mendations, since it needs to get presidential, congressional, 
and public support.’ 

For the evaluation of these two conceptions of the role of 
economics in the public service, we must enter into a slight 
discussion of means-ends analysis. Robbins emphatically de- 
clares that no matter what the ends are, economists are con- 
cerned merely with the means. While conceding that as men, 
economists might regard prostitution as immoral, he goes on to 


say that “to deny .. . there is an economic aspect of hired 
love, susceptible to treatment in the same categories of general 
analysis . . . does not seem to be in accordance with the 


facts.’"* It is the relationship between (a) ends conceived as 
the possible objectives of conduct and (b) the technical and 
social environment, and not these things in themselves, which 
is important for the economist. Without economic analysis 
it is not possible rationally to choose between alternative ends, 
since (for Robbins) most of our difficulties are due to the fact 
that we will ends that are incompatible. All that economics 
can do is provide a full awareness of the implications of what 
we are choosing when we face a choice of ends. 

This fundamentally passive role would be perfectly ac- 
ceptable except that it presupposes rational actions of men and 
a clear distinction between means and ends. “In democratic 
societies, however, ends are often in dispute; rarely are they 
clearly and unequivocally determined. Nor can ends and means 
ever be sharply distinguished, since ends determine means and 
often means ultimately determine ends.’”* 

When Nourse contrasts a political synthesis based on the 
statesman’s conscientious study of the economic synthesis with 
the ‘‘politica! disregard for or debauchment of economic data, 
analysis, and objective evaluation,’”’ he overlooks the essential 
factors which have drawn the economist into government. 
The urgent need of government contributions to the gen- 


? Strayer, op. cit. 

8 Lionel Robbins, The Nature and Significance of Economic Science (London, 
1949), p. 28. 

® Robert A. Dahl, ‘‘The Science of Public Administration: Three Problems,” 
Public Administration Review (Winter 1947), p. 3. 
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eral welfare is what has brought the economist into the arena 
from the private professional sidelines and he must be pre- 
pared to fight a realistic fight (for the economic good of so- 
ciety) with those whose selfish interests tend to disrupt eco- 
nomic progress. When I say “fight,” I mean this may be the 
case oftentimes, but I would primarily assign to the economist 
the role of coordinating public and private interests, federal, 
state and local, so that profitable economic planning, no matter 
how imperfect, may occur. A scientific basis for policy formula- 
tion and execution must be made compatible with psychologi- 
cal, social, political, etc., factors which are not obstacles to 
planning but inherent in the process. 

Tugwell considers organization and technique indispensible 
prerequisites of planning, but he is in search o! a definition of 
rational goals which would enable us to guide our decision- 
making in a coherent way. He calls on Congress, aided by the 
C.E.A., to lay down a basic structure of value judgments. 
While he thus recognizes an obligation of the Council to aid 
in the initial policy-making he fails to understand that it is 
ust this struggle for the reconciliation of goals which must 
continue endlessly in a dynamic democracy. When the Em- 
ployment Act of 1946 states the goal of maximum employment, 
production, and purchasing power, economists, politicians, and 
special interests immediately interpret the directive in con- 
tradictory ways. The means each would first be inclined to 
suggest to reach this goal differ so radically as to change con- 
siderably what the ends of the act actually are. 

An indication of Nourse’s confusion over this matter is his 
statement that ‘‘the economist goes on to employ his generali- 
zations in deriving economic public or private policies. These 
policies furnish the logical framework under which individuals 
and organized groups (and government) develop concrete pro- 
grams and specific plans of action.’’"” He has failed to dis- 
tinguish the different levels of the ends of public interest and of 
individual interest and rather idealistically hopes for a com- 
prehensive and internally consistent economic policy as among 
government agencies and activities, and between governmental 
and private parts of the economy. His underlying assumption 
is that all private interests are really public spirited and ra- 


1” Nourse, op. cit., note 3 supra, p. 311. 
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tional but don’t know how to integrate themselves into this 
“internally consistent economy.” The C.E.A.’s job of co- 
ordination is for him one simply of educating business leaders 
and government department heads to know their position in 
the pattern (scientifically determined) designed for economic 
welfare. I shall return to the question of the formulation of 
‘the general will’ after a short digression on the problems of 
the kind of men needed to do the economic planning job and 
the desirability of their anonymity. 


THE PLANNER—ANONYMOUS SCIENTIST OR RESPONSIBLE 
POLICY MAKER? 


The Employment Act of 1946 says that each member of the 
Council should be ‘‘a person who, as a result of his training, 
experience, and attainments, is exceptionally qualified to 
analyze and interpret economic developments, to appraise 
programs and activities of the Government . . . and to for- 
mulate and recommend national economic policy.’’ The gen- 
eral confusion of the legislation over ends-means analysis and 
terminology negates whatever significance the directive to 
formulate “national economic policy” might have and permits 
either Keyserling’s interpretation of one definite C.E.A. policy 
recommendation or Nourse’s of the C.E.A. analyzing probable 
consequences of alternative policies or actions. But the act 
does indicate that the Congress wants professional economists 
to apply their techniques of analysis to the affairs of the econ- 
omy. Of crucial importance is the President’s choice of men 
who possess the needed qualifications and have not been guilty 
of super-individualism in their economic thinking. The econ- 
omist must maintain a delicate balance between his interest 
group relations and party affiliations and his professional 
standards. 

The normative ends vs. existential means controversy ex- 
tends to the matter of the danger of the C.E.A. just rationaliz- 
ing the President's political policies. ‘‘Since he knows that it isa 
political problem to give effect to his economic advice, the 
economist is apt to become a bad politician; and since the 
politician increasingly wants the cachet of economics for his 
political policies, he is apt to become a bad economist. Result: 
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all hands are done in.’ This rather picturesque language 
merely supports Nourse’s view that drafting the economic 
report for the President requires technical competence of the 
first order, the greatest possible frankness and objectivity, and 
the avoidance of subjective ‘‘moral” judgments. Even if he 
sees his carefully fabricated materials rejected or distorted, the 
economist should carry on the same process of preparation and 
submission. 

In opposition to Nourse, Roy Blough, C.E.A. member, 
quotes Senator Murray, who introduced the bill and con- 
templated “that the members of the Council, like other public 
officials, should assume that degree of trusteeship for programs 
which the President sent to Congress with their advice as is 
assumed by other agencies of government entrusted with 
specific functions under the law.’’!* In like manner do attorneys 
of the Justice Department perform their tasks as representa- 
tives of the federal government despite the possibility of their 
advice being ignored by the President and the “danger’’ to 
their professional standards. Blough feels that, as an Economic 
Adviser to the President, he has no greater problem than any 
other man of integrity in the Executive Branch. Asa last resort, 
if the President repudiates his advice beyond the point of toler- 
ation, he is always free to resign. 

The staff functions of the C.E.A. may be defined as passing 
up facts and evaluations to the President and passing down his 
decisions, but not issuing orders, or making decisions, or 
emitting public statements.'* With such a definition Nourse 
would fully agree, especially on the matter of issuing orders and 
engaging in other administrative tasks, since, as he put it, 
“Council members should live in the scientific atmosphere of 
ends-means analysis, not in the rarefied atmosphere of author- 
ity.’’ He cited the difficulty of getting people ‘“‘of scholarly 
pretensions’’ to accept the anonymous and self-abnegating role 
which he considered to be called for in the C.E.A.’s staff re- 
lationships with the President.'* He calls on the President to 


''C, Hartley Grattan, ‘‘Truman’s Three Wise Men,” Harpers (June, 1949), 
p. 60. 

12 Roy Blough, ‘‘Political and Administrative Prerequisites for Achieving 
Economic Stability,’’ American Economic Review, Vol. 40 (May, 1950), p. 173. 

18 Clinton Rossiter, ‘‘The Constitutional Significance of the Executive Office of 
the President,’’ American Political Science Review, Vol. 43, No. 6 (Dec., 1949), 
p. 1206. 

14 Nourse, op. cit., note 3 supra, p. 314. 
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defend the Council’s apolitical role and admits the Council’s 
responsibility to the profession and to the public for the gov- 
ernment’s ultimate program. If the Council were to be engaged 
in political intervention or public promotion, however, its use- 
fulness would be destroyed, for Nourse would then consider 
himself politically expendable. Such is the unthankful task 
assigned the economist who wishes to attain a sound economic 
synthesis for his country’s future welfare and such is his fate 
if he should deviate from the straight and narrow path. 

Once again we find no unanimity of thought on the matter 
of anonymity. Blough feels that “government could not func- 
tion effectively if those who under established law advise the 
President in various fields shrink from the task of discussing 
with the Congress and with the people those policies which 
they have recommended and which the President has adopted.” 
This function he interprets to be inherent for public servants in 
the kind of political system under which we live. I do feel that 
Blough is right when he says that ‘‘there would be no dramatiza- 
tion of economics and no promotion of the stabilization requi- 
sites if the Council became an anonymous advisory agency.’’*® 


THE PLANNING BODY AND ITS “PUBLICS” 


In a democratic society like the United States, which has 
developed a mature economy and well-organized private in- 
terest groups, any planning body must, of necessity, find itself 
constantly plagued by opposition units, often of superior in- 
fluence and prestige. Polak considers the planner’s difficulty 
one of giving sufficient response to this political challenge with- 
out denying his scientific upbringing and impartial task per- 
formance. It is my contention that a very real problem exists 
here, but that the distance between the two positions is not so 
much of kind as of degree. In order to be an effective planner, 
the economist as a scientist must consider the political challenge 
within the context of his science if he hopes to make a real con- 
tribution to the presidency’s staff coordination and direction. 
As Herbert Simon said in a somewhat different context, “the 
only really satisfactory synthesis of specialties takes place 
within the intricate mechanism of the individual human 
brain.’’** 


6 Blough, op. cit., p. 176. 
%H. A. Simon, ‘“‘A Comment on ‘The Science of Public Administration,’ "’ 
Public Administration Review (Summer, 1947), p. 203. 
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While I don’t expect the economist in government to have 
the political acumen of a Franklin Roosevelt, he should 
recognize that his task is not that of the pure scientist working 
out “hothouse” comprehensive generalizations. So long as 
national economic diagnosis is so difficult and economic fore- 
casting so perilous in a time of hotly conflicting economic views, 
he faces the unenviable but most essential responsibility to 
propose a national policy which will be vulnerable to attack 
from all directions. How successful the C.E.A. is in making 
progress towards maximum employment, production, and 
purchasing power depends on how adequately its ‘national 
policy’’ reflects the interests of the various “‘publics”’ and still 
maintains the outlines of nation-wide sound economic analysis. 
What Tugwell is seeking is a structure of national goals to which 
agricultural! policy can be related. It is significant that he 
translates this search into a call for some mechanism to reconcile 
the “agricultural public’s’’ demands with those of other pub- 
lics. 

The C.E.A. has made use of private organization data and 
interpretations as well as information from executive agencies 
and state and local governments. Besides consultative meet- 
ings and exchange of views, since 1950 there have been joint 
meetings of representatives of various sectors of the economy 
with a problem area agreed upon in advance as the agenda of 
the meeting. The Committee on Economic Stabilization Policy, 
organized within the Executive Branch by the Council, has 
aided as a catalyzer of political thinking in the Administration. 
So long as goals are increasingly generated and defined within 
organizations, economic planners must adapt their techniques 
to reconcile conflicting interests while still preserving as much 
as possible rational economic considerations for the welfare 
of the general public. 

Schattschneider sees in the non-voters ‘‘the raw materials of 
political power’ which “‘lie about untouched and unused.’’” 
While more will be said about his emphasis on the use of the party 
system further on, this interest in the people as a possible check 
on pressure groups is worthy of considerat’on in its own right. 
Tugwell hopes that the nation’s Economic Budget can be used 

17 E. E. Schattschneider in F. M. Marx, ‘‘Maintaining High Level Production 


and Employment: A Symposium,” American Political Science Review, Vol. 39 
(Dec., 1945), p. 1155. 
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as a device to dramatize the President’s fiscal policy in the 
general interest, and thus “create a public opinion which the 
leaders of special interest groups will have to take into ac- 
count.””"* This somewhat inconsistent and idealistic hope 
depends on many doubtful factors, such as constant public 
political and economic involvement and general uniformity of 
outlook. While such factors were in evidence during the second 
World War, the difficulties of conversion and the rout of orderly 
reconversion indicate that planning for the general interest 
lacks a stable popular basis. We are painfully aware that ‘‘no 
politically dominant group exists with a conception of its in- 
terests rationalized into a program of national scope.”” The 
C.E.A. can never hope to organize ‘consumer groups” of lasting 
stability but must deal with organizations whose interests can 
be made somewhat compatible with the formation of broad 
policy. 

As long ago as 1887, Woodrow Wilson saw that we could not 
expect public opinion or the popular sovereign to become 
quickly educated in executive expertness but that a slow ad- 
vance could be made through compromise, by a compounding 
of differences, by a trimming of plans and a suppression of too 
straight-forward principles.'* While the improvement of ad- 
ministration differs significantly from the formation of economic 
policy, each of his points could serve as a guide for C.E.A. op- 
eration. To attain popular support, the C.E.A. must begin the 
long haul to orient and activate a largely indifferent electorate. 
Since the problem of coordination and planning is both in- 
stitutional and political, it is fundamentally related to the 
development of broad demands for governmental action. If we 
are to preserve both our democratic form of government and 
economic prosperity, we cannot overlook the education of our 
ultimate source of power, the people, for active intelligent con- 
sent to national economic planning. Until we have accom- 
plished this task sufficiently to give the economist more latitude 
for impartial professional analysis, however, we must rely on 
institutional means of coordinating conflicting interests within 
the framework of our present imperfect plans. 

The Economic Report of the President is designed to provide 

8 Tugwell, op. cit., p. 157 


#9 Woodrow Wilson, “The Study of Administration,” Political Science Quarterly, 
Vol. 2 (June, 1887), pp. 197-222. 
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Congress with a review of present economic conditions and 
trends and a program to carry out the policy of maximum em- 
ployment. If the various interest groups have not been able 
to have their particular wishes incorporated in the President’s 
program, the American system of the separation of powers 
enables them to continue the pressure in the representative 
bodies. Of primary significance for economic planning are in- 
stitutional mechanisms for bridging the gap between the 
President and Congress. The Employment Act created the 
C.E.A., the Economic Report, and the Joint Committee on the 
Economic Report for this purpose but the existing procedures 
have proven inadequate. The report does tend to unite the 
President and Congress through consideration of national 
economic policy as a coordinated whole instead of as a series of 
unrelated pieces (even though the coordination often looks more 
like a miscellaneous collection). In Congress itself, however, 
the Joint Committee has found it difficult to exert a positive 
influence upon the work of other substantive committees con- 
fronted with legislative proposals in various fie'ds. Senator 
Flanders deplored the failure of the Committee to develop 
procedures to judge the national advantage of specific legisla- 
tion. Before the resignation of Nourse, Flanders also considered 
the lack of communication between the Council and the Com- 
mittee a grave mistake. 

Nourse does not believe that the Employment Act abrogated 
or restricted in any way the primacy of the Congress in the 
determination of policy or the devising and enactment of 
measures through which policy is to be carried out.” It is 
evident here that the thesis of this paper can be extended to 
cover the relations of the C.E.A. to Congress, since the econ- 
omist’s opinion of the nature of political economy and the role 
of the economist in government has determined how he has 
cooperated with Congress. Keyserling, who has attempted to 
establish close relations with the Joint Committee and testify 
in defense of the President’s program, would endorse Emile 
Giraud’s statement that “the Legislature must be directed by 
the Executive, the organ with unity of thought, or capacity to 
acquire a view of the whole, and possessing, by virtue of its 
participation in administrative (in the broadest sense) activi- 


2 Edwin G. Nourse, ‘‘Public Administration and Economic Stabilization," 
Public Administration Review, Vol. 7 (1947), p. 85. 
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ties, adequate information.’’*! He operates on the assumption 
that the President cannot carry the political burden alone, but 
each unit of the Executive Branch must build its own legisla- 
tive support. 


ECONOMIC POLICY AND THE PARTY SYSTEM 


The method and agency for the coordination of the activities 
of a government depend largely on the nature of the party 
system. The lack of centralized and well-disciplined parties in 
the United States has caused the economists in government 
much anguish since it has meant that they have no guaraitee of 
definite political support for their analyses. What Congres- 
sional attempts at comprehensive policy-making have been 
made, have often led only to eclectic and contradictory legis- 
lation which represents more a pious wish than a guide for ac- 
tion. Possibly only under a responsible political system, con- 
taining parties which produce the “amplitude” of power to do 
all that needs to be done, could national economic policy be 
planned and coordinated in a real sense. Under such a system, 
where alternative programs for economic prosperity were 
clearly defined, decisive public support for new positive govern- 
ment policies would be marshalled, and the voter could regard 
the party label as a significant pledge to adhere to a specific 
economic policy to make economic stability a reality. 

At present, parties cannot be considered effective instruments 
for presenting the country with contrasting vistas of economic 
policy.?* All the electora! process has given us is a moving 
consensus of broad agreement rather than a decision of sig- 
nificantly differentiated long-term program alternatives. Al- 
though there has been renewed interest in the possibility of the 
party providing an integrating force in developing a national 
economic policy, administrators and legislators charged with 
the responsibility for coordinated program-making have found 
the party a weak reed to rely on. The strength of state and 
local party organizations as well as the divisive effect of the 
federal structure have prevented parties from making the in- 
stitutional adjustments in the form of a stronger central or- 


*1 Quoted by Wilfred Binkley in Journal of Politics, Vol. 11, No. 1 (Feb., 1949). 
22 Merle Fainsod, in ‘‘Formulating the Federal Government's Economic Pro- 
gram : A Symposium,” American Political Science Review, Vol. 42 (April, 1948), 
pp. 272-336. 
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ganization which would consolidate party control in the govern- 
ment. 

As a practical matter, therefore, the President’s program 
must ordinarily be shaped to strike a working balance among 
the interests and views of actual and potential supporters in 
Congress. A dynamic President, with intelligent staff aid, may 
on occasion mobilize widespread public support for his views, 
but for sustained strength he must rely on congressional pivots 
of strength. Whether or not they approve of this existing 
situation, economists in government must operate within the 
given political context which shows little inclination to adapt 
itself to the more significant role of the program of the national 
government in the total economy of the country. Any trans- 
formation of the party system, which might permit the presence 
of ‘objective’ economists in government to implement a 
definite decision on goals, is not yet in sight. 

This appears to be the proper time to indicate that planning a 
national economic policy differs essentially from the mere func- 
tion of fact-gathering and interpretation. The C.E.A. is in- 
volved in this latter role as well, but for the effective use of the 
Council as an advisory body to the President it must transcend 
the accumulation of information. This analysis of data is done 
at the operating department level and in private business, and 
the C.E.A. properly limits itself to coordination and evaluation 
of information previously gathered as a basis for future policy 
projection. When I speak of the economist in government, 
therefore, I mean the man who employs his profession to 
coordinate policy-making and make reasonable predictions for 
the future, and not the statistician. (Fact-gathering itself is 
also subject to the accusation of being value-laden, but I will 
concede that many statistics can be objectively assembled). 
Regardless of party responsibility, the Bureau of Labor Statis- 
tics performs the useful function of making important facts 
available. It is a moot point, however, whether even a two- 
party system with party discipline can develop scientific plan- 
ners divorced from political considerations. In any event, the 
matter of the party structure makes extremely hazardous any 
attempt to compare the function of the economic planner in 
the United States with his counterpart in Britain or any other 
strong-party country where party goals are substantially fixed 
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and stable. It may be possible for would-be disinterested ex- 
perts to advise ad hoc and anonymously as private persons in 
the United States, but there is no place for them in official top 
policy-making positions. 

While economists and defenders of pure professional stand- 
ards feel that a central planning bureau which supports the 
government will lose its usefulness, they fail to recognize an 
even greater danger inherent in their own recommendation. 
If the C.E.A. or other planning agencies fail to persuade the 
President of the political feasibility of their economic analyses 
and alternative policies, he will often not accept their advice. 
The economic policies then followed by the administration are 
likely to be far less scientific than competent economists would 
propose. The likelihood of realization of maximum employ- 
ment, production and purchasing power would be decreased. 
Any economic recession would probably lead to a greater de- 
gree of government control of decision-making. It seems evi- 
dent, therefore, that politica! vision on the part of political 
economists today will do much to preserve the free enterprise 
economy the drafters of the Full Employment Act were so 
anxious to defend. Democratic freedom of choice requires the 
careful integration of private desires and national needs, a 
chore which must necessarily involve the C.E.A.’s close coop- 
eration with the President. 


INSTITUTIONAL AND PROCEDURAL ARRANGEMENTS FOR 
PLANNING 

“It is the intent of the Constitution that there be a single 
responsible Chief Executive to coordinate and manage the 
departments and activities of the Executive Branch in accord- 
ance with the laws enacted by the Congress.’’?* When Franklin 
Roosevelt asked for tools of management in 1937 so that he 
could effectively discharge his lawful powers, he made the first 
major step towards the creation of a combined administrative, 
advisory, planning, and policy-formulating office serving the 
President in an intimate indispensable capacity. The C.E.A. 
did not appear on the scene till after World War II when the 
country was gravely concerned over the possibility of mass 
unemployment. The breadth of the Employment Act, how- 


*3 F, D. Roosevelt quoted in Rossiter, op. cit., p. 1213. 








108 WARREN CIKINS 


ever, affords the C.E.A. full opportunity to more than fill the 
void left by the legislative ‘‘dismissal’’ of the National Re- 
sources Planning Board, since the terms of the act are quite 
capable of a variety of interpretations. 

The Executive Office is not simply an administrative staff 
arm to insure that the Chief Executive is adequately and cur- 
rently informed, nor is it a catch-all for interdepartmental 
committees. Both the N.R.P.B. and the C.E.A. reflect the 
need for some formalization of the Roosevelt ‘brain trust”’ 
which assisted him in foreseeing problems and planning future 
programs. Such units as the C.E.A. must share responsibility 
with the President, who is increasingly dependent on his staff 
for collective formulation of policy and program.** 

Virgil Jordan, of the National Industrial Conference Board, 
commented on the C.E.A. that “for us the plain fact is that the 
political accessories of full employment cannot be attached to 
the American chassis without a complete alteration of its funda- 
mental design.’’*®> This observation seems to be central to the 
question of why the N.R.P.B. did not maintain support and 
why the C.E.A. does not seem to be functioning effectively 
today. The problem which they both have contended with is 
the issue of centralized decision-making which seems necessary 
to underwrite full employment as opposed to decentralized 
decision-making which seems essential to the preservation of 
free enterprise and democracy. 

Of great importance to a student of the presidency are the 
institutional and procedural arrangements for economic plan- 
ning as well as the possible role of the political economist as 
staff advisor to the President. The formal structure within 
which the Economic Adviser operates has a great deal to do 
with both the scope and the degree of his influence as well as 
the maintenance of democratic freedom of choice and the ac- 
countability of the executive. 

The N.R.P.B. approach to planning was a creation of the 
President’s Committee on Administrative Management, whose 
historic work gave first recognition to the existence of an “‘Exec- 
utive Office of the President’ and made possible its formaliza- 


24 John Gaus, ‘‘The Presidency,’’ American Political Science Review, Vol. 43, 
No. 5 (Oct., 1949), pp. 952-58. 

*°F. M. Marx, ‘Maintaining High Level Production and Employment: A 
— American Political Science Review, Vol. 39 (Dec., 1945), p. 1169, 
-n. 17. 
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tion. The chapter of their report entitled ‘‘Planning Manage- 
ment’’ recommended a five-man National Resources Board to 
“serve as a general staff for gathering and analyzing relevant 
facts, observing the interrelation and administration of broad 
policies, proposing from time to time lines of national procedure 
in the husbanding of national resources, based upon thorough 
inquiry and mature consideration; constantly preparing and 
presenting to the executive its findings, interpretations, con- 
clusions, and recommendations for such final disposition as 
those entrusted with government responsibility may deem 
appropriate.”’** There was no need for Senate confirmation of 
this multiple board, the report said, since it was purely an aid 
to the executive. 

The first grave oversight in N.R.P.B. functioning was the 
failure to create a regular method of liaison with or direction 
by the executive. Millett finds that although it was supposed 
to be the planning arm of the President, the Board “simply did 
not function effectively as a management device. ... Ina 
twelve month period only one important piece of paper on a 
current problem came directly from the White House to the 
Board for recommendation.”” The Board did not formulate 
specific instructions for specific agencies but instead undertook 
“research on many different social and government problems.” 
The Board lived its own life: it had no day-to-day liaison with 
the President, it rarely even saw him, it issued reports in its 
own name. These reports were of high scholarship, but in- 
evitably carried a partisan note, for which the President and 
his party were not even responsible. 

The role the N.R.P.B. assumed, of research into ‘‘far reach- 
ing questions of public policy rather than into current govern- 
ment plans,” is not the major function of a planning unit 
within the Executive office, but rather of a private agency or 
interest group. The N.R.P.B. was not a suitable instrument to 
dramatize publicly the New Deal philosophy of a ‘‘New Bill of 
Rights” for economic freedom, because it did not become an 
integral part of the presidency. This I do not believe was 
caused by the inability of the Board to serve as a coordinator 


% The President’s Committee on Administrative Management, Report with 
Special Studies (Washington, 1937), p. 29. 

77 John D. Millett, The Process and Organization of Government Planning (New 
York, 1947), pp. 140-48. 
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of the programs of the executive departments. The unwilling- 
ness of the Board members to accept the function of responsi- 
ble leadership meant that much of their work was useless for all 
practical purposes and that their valuable recommendations 
usually did not receive the attention they merited. 

The N.R.P.B. did develop the idea of an expanding dynamic 
economy as the basis of national welfare, of economic stability, 
and of higher standards of living.**> World War II did much to 
create some basic unanimity of objectives which enabled the 
O.W.M.R. to attain a fair degree of coordination of policy. 
The early post-war period, however, saw the deterioration of 
close cooperation with only the fear of unemployment making 
possible congressional enactment of the 1946 Act which estab- 
lished the C.E.A. as the first unit placed in the Ex2cutive Office 
by statute. It is my belief that some progress has been made 
since 1939 towards establishing a coherent structure of govern- 
ment planning and coordination activity in the economy, and 
I would like to cite for verification Leon Keyserling’s optimistic 
claim that “‘insufficient weight has been attached to our impres- 
sive commitment to and partial embarkment upon affirmative 
national policies for expansion and growth.’’ Even under 
Nourse, the President relied heavily on the Council’s advice on 
matters of economic policy, something which was not possible 
at the time of the N.R.P.B. Full employment provides us 
with a central focal point with reference to which federal 
economic policies can be evaluated. 


SUGGESTED CHANGES IN THE INSTITUTIONAL ARRANGEMENTS 


The Hoover Commission stated that the C.E.A. “should 
advise the President as a professional staff agency and should 
not take public leadership on issues of policy in its own right.” 
It went on to suggest that the C.E.A. be replaced by an Office 
of the Economic Adviser and that it have a single head in order 
to prevent public disagreement of the members and facilitate 
coordination of the executive departments’ policy-making. 
The latter recommendation would prevent the internal dis- 
putes that occurred in the N.R.P.B. and until recently in the 

*% Charles E. Merriam, ‘‘The National Resources Planning Board,’ American 
Political Science Review, Vol. 38 (1944), p. 1075. 


** The Commission on the Organization of the Executive Branch of the Govern- 
ment, General Management of the Executive Branch (Washington, 1949), pp. 16-17. 
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C.E.A. When the report defines the Office as a scientific staff 
agency and not a policy leader or promoter, it fails to face 
squarely the issue of how to obtain day-to-day liaison with the 
President, the executive departments, and the Congress. All 
for the sake of “objectivity” and “independency” it is willing 
to sacrifice the possibility of truly effective integration of policy- 
making in the federal government with the aid of a central 
planning agency. This seems inconsistent with the Commis- 
sion’s general recognition of policy formulation as an essential 
aspect of the Executive Office’s job. 

Both the formulators and executors in developing and acting 
upon policy must be intimately associated with the President's 
program and share responsibility for it.*® I do not see how col- 
lective responsibility, which I consider essential to coordination, 
can be achieved without a significant amount of political ac- 
countability. It is for this reason that political economists in a 
planning unit should be prepared to make their objective 
planning compatible with the existing political and adminis- 
trative pressures and still preserve for their programs a sig- 
nificant degree of scientific independent validity. 

The Hoover Commission’s recommendations, that the or- 
ganization of the Executive Office be a flexible one and that the 
President have the freedom to choose his own staff assistants, 
bring to mind that the Committee on Administrative Manage- 
ment agreed on the issue of the Chief Executive’s freedom but 
attempted to institutionalize the staff function. The latter 
approach makes more sense to me since it both indicates to 
Congress and the people where part of the responsibility lies 
and permits the President to place men of his own choice ex- 
clusively in those positions of responsibility. Although the 
C.E.A. members are Senate confirmed, Truman came close to 
designating the Council as the ultimate authority on Adminis- 
tration economic policy until the Korean War intervened. 
Such informal arrangements as the aforementioned Economic 
Coordinating Committee have been employed to coordinate 
policy with Secretary of the Treasury Snyder, White House 
Staff Assistant Steelman, etc. The C.E.A. now advises the 
President on possible overall economic policies requisite to 
achieving “‘national objectives,” and uses such coordination 


” Gaus, op. cit., pp. 952-58. 








112 WARREN CIKINS 


devices as soliciting information and views in preparation of 
staff papers, reports, or confidential memoranda which it 
circulates to executive departments. This has the effect of 
forcing those departments to shape and rationalize their pro- 
grams in terms of a national economic policy. The present 
emergency has slowed down the process, but should not be 
decisive in the long run. 

There are many government policy objectives besides the 
economic stability the Employment Act calls upon the Council 
to help preserve. The Council transcends the role assigned it by 
the Act when it attempts to plan national economic policy and 
coordinate the conflicting interests of groups both within and 
outside the government. One of its most useful functions is to 
provide a focus for informal staff committees on specific problem 
areas in the economy. The C.E.A. helps perform the necessary 
function of checking to see whether each government agency’s 
activities conform to the general program of the Chief Executive 
(an assignment the Bureau of the Budget cannot fulfill in rela- 
tion to economic policy). 

Let us return to the place of the political economist in the 
area of the public servant’s responsibility to Congress and the 
people.*! The political economist need not fear that the as- 
sumption by the C.E.A. of some degree of responsibility for the 
President’s program and a partial abandonment of “pure” 
science must inevitably lead to a subversion of our democratic 
way of life. Rather, the degree of political answerability in- 
volved in this sharing of responsibility will make the Council 
better qualified to meet the needs of our economy. 


C.E.A.—POTENTIAL FOR THE FUTURE 

It is my belief that the C.E.A. has not begun to use its capac- 
ities to plan for economic freedom. Since it has become almost 
essential to security that decision-making be centralized, the 
danger to democracy has increased and the creation of effective 
safeguards is crucial. As economic policy becomes more and 
more a national problem, the political distribution of power 
has had a greater effect on the economic distribution of wealth. 
While all national economic planning is not identified with 
monetary-fiscal planning, I agree with Pendleton Herring, who 


*! Professor Friedrich’s law of ‘‘anticipated reaction’’ helps elicit responsible 
conduct, since the official succeeds in formulating a policy which correctly antici- 
pates public reaction. 
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said that ‘‘the formulation of fiscal policy lies in the dead center 
of democratic government.” If we wish to avoid what Professor 
Friedrich recognizes as the danger of N.R.A.-type functional 
representation devices, we must establish institutions, pro- 
cedures, and techniques which will provide for the general 
welfare and enable all interest groups and the public to main- 
tain a voice in the decision-making or at least some restraint 
such as accountability. Anonymous pure scientists in the 
Executive Office do not seem to meet the requirements, nor 
does the fact of ultimate presidential responsibility for his 
administration. 

Somers** has established coordination unit requisites such as 
institutional status, jurisdiction over all agencies, a restriction 
of function to top policy and program issues, non-involvement 
in the normal functions of individual departments, etc., which 
he assigns to the Office of Program Coordinator. He sees the 
C.E.A. as too remote from the actual operations of government 
to do the job. The role of “Supreme Court of Economics” 
which Nourse assumed was the proper one for the Council has 
given the people a misconception of its possible more demo- 
cratic uses. Once we become reconciled to the inconsistency of 
an Economic Adviser who is a professional public servant and 
yet has a sound grasp of politics, | see no reason why an Office 
of the Economic Adviser cannot do the job Somers desires. This 
would mean, of course, a slow development from its present 
status, which would be aided immeasurably by a recognition 
by the President of the C.E.A.’s potentialities coupled with the 
appointment of far superior men than have so far held the job. 
The Executive Office and C.E.A. institutional structure, it 
seems to me, would avoid the problem of such a man as Somers 
proposes as Program Coordinator becoming the sole final 
channel of staff advice to the President. The dangers to dem- 
ocratic decision-making in the United States must be carefully 
avoided by using some such mechanism of gaining interest 
group and public support as are available to the C.E.A. Only 
then would the “guidance and coordination of the community’s 
activities” meet the requirement in Friedrich’s definition of 
planning of being “in accordance with the community’s pref- 


erences, as expressed through the Constitution and representa- 
tive bodies.” 


32H. M. Somers, Presidential Agency (Cambridge, Harvard U. Press, 1950). 
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RESPONSIBILITY IN CITIZENSHIP, 
GOVERNMENT, AND ADMINISTRATION 


Herbert J. Spiro 


UREAUCRATS should be responsible. 

No one, learned or lay, would disagree with this state- 
ment. But: to whom should they be responsible? For what? How 
can this responsibility best be enforced? In terms of which 
standards? Here controversy reigns. Many answers are pos- 
sible, and writers on the subject seem to have exhausted all 
possibilities. Two other questions are asked less often, though 
they are quite as important. Why should administrators be 
responsible? What is responsibility? No consensus exists on 
these issues, either, and this despite the length of the bibli- 
ography on the problem—or perhaps because of it.! 

Lack of agreement becomes even more marked when we go 
from the special topic of administrative responsibility to the 
general one of political responsibility. Here again, no one would 
deny that responsible citizenship and responsible government 
are desiderata of well-nigh universal acceptance. In the last 
couple of decades especially, the virtue of responsibility has 
found advocates among men of widely differing backgrounds 
and intentions. Orators and writers of both practical and 
theoretical inclinations have urged upon the public the need for 
more responsible conduct and for more responsible political 
institutions. The value of individual responsibility occupies 
a central place, too, in the messages of many thinkers whose 
main interest lies outside politics. This is true of certain psy- 
chologists, theologians, and philosophers.? Getting closer to 

1 For a good bibliography on administrative responsibility, see Arthur Maass, 
Muddy Waters (Cambridge, Harvard University Press, 1951), pp. 265 ff. Chester 
I. Barnard has noted that “ ‘responsibility’ has not been a subject of extensive 
literature.” See his review of Charles S. Hyneman, Bureaucracy in a Democracy, 
in American Political Science Review (1950), pp. 990 ff. 

2 See, e.g., Erich Fromm, Man for Himself (New York, Rhinehart, 1947); Karen 
Horney, The Neurotic Personality of Our Times (New York, W. W. Norton, 1937); 
Reinhold Niebuhr, Human Nature and Human Destiny (New York, 1948); Karl 
Barth, Christengemeinde und Biirgergemeinde (Stuttgart, W. Kohlhammer, 1946); 
Karl Jaspers, Vom Ursprung und Ziel der Geschichte (Zurich, Artemis Verlag, 
1949); Jean-Paul Sartre, Existentialism (New York, Philosophical Library, 1947), 


C. R. Salmon, ‘‘The Notion of Responsibility,” Ethics (October 1949); and other 
works by these authors. 
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politics, we find a similar orientation with some historians, 
sociologists, economists, and businessmen.* And among stu- 
dents of government proper, many have espoused the cause 
of the individual citizen’s political responsibility.‘ Politicians 
themselves, finally, seem almost incapable of delivering a speech 
without praising the responsibility of their friends, denouncing 
the irresponsibility of their enemies, and exhorting the elector- 
ate to more responsible citizenship. 

These advocates of responsibility say, in essence, that each 
of us bears a responsibility for both his own fate and the fate 
of the groups and the society to which he belongs. But they 
disagree as to the weight of the burden with which they would 
saddle the individual. This may be due to differences in the 
ends which they seek to promote. Existentialist philosophers, 
e.g., who seem to be engaged in the search for a reformulation 
of the categorical imperative, would make each man respon- 
sible for all mankind.* Some international jurists, in order to 
strengthen international law or to prevent war crimes, want to 
insure the direct applicability of international law to in- 
dividuals, but insist that responsibility cannot exist in the 
absence of ‘‘moral choice.’ Similarly, some students of gov- 
ernment, out of concern over the increase in the tasks of civil 


* See, e.g., José Ortega y Gasset, The Revolt of the Masses (New York, W. W. 
Norton, 1932); Carl i. eter, Freedom and Responsibility in the American Way of 
Life (New York, A. A. Knopf, 1946); Karl Mannheim, Freedom, Power, and 
Democratic Planning (New York, Oxford U. Press, 1950); Alfred Weber, ‘‘Biirok- 
ratie und Freiheit,”” Die Wandlung (Heidelberg, 1945-46); Chester 1. Barnard, 
The Functions of the Executive (Cambridge, Harvard U. Press, 1940); J. A. Hobson, 
The Sense of Responsibility (Brussels); Stuart Chase, Stanley H. Ruttenberg, 
Edwin G. Nourse, and William B. Given, Jr., The Social Responsibility of Manage- 
ment (New York, N.Y.U., 1951); Laurence Sears, Responsibility (New York, 
Columbia U. Press, 1932); Philip Selznick, TVA and Grass Roots (Berkeley, U. 
of Calif. Press, 1949); Harwood F. Merrill, ed., The Responsibilities of Business 
Leadership (Cambridge, Harvard U. Press, 1948). 

*See, e.g., Clarence A. Dykstra, ‘“The Quest for Responsibility,” American 
Political Science Review (1939); David M. Levitan, ‘‘The Responsibility of Ad- 
ministrative Officials in a Democratic Society,”’ Political Science Quarterly (1946), 
pp. 562 ff.; Committee on Political Parties, American Political Science Association, 
Toward a More Responsible Two-Party System (1950); Inis L. Claude, ‘‘The In- 
dividual and World Law,”’ Studies in International — (Cambridge, June 
1952); Paul H. Appleby, Big Democracy (New York, A. A. Knopf, 1945); and the 
works cited below. 

5 Hardly a speech was made at the 1952 national conventions of the Republican 
and Democratic Parties which could not serve as an illustration. 

® See Sartre, op. cit., p. 22, and Jaspers, Die Schuldfrage (Heidelberg, L. Schnei- 
der, 1946), pp. 31f. 

7 United Nations, Report of the International Law Commission, 2nd Session, 
Supplement No. 12 (1950); see also Proceedings of the Commission (1950); Claude, 
op. cit. 
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servants, want bureaucrats to be responsible for proper per- 
formance of their jobs to the legislature, but only if they are 
able to exercise discretion.® 

Despite these differences in both means and ends advocated 
by them, many men in these and other fields of thought do 
share a common preoccupation with the problem of individual 
responsibility. At least they all talk about it and use the same 
general terms. But are they really talking about the same 
thing? This is the first question with which we shall deal. We 
shall try to find a common denominator for all the diverse and 
specialized discourse about responsibility. To do this, we shall 
distinguish different uses of the concept and their relation to 
one another, in order to arrive at an outline of a theory of 
political responsibility. Secondly, we shall inquire into the 
values upon which this theory, and other contemporary re- 
assertions of the importance of individual responsibility, rest. 
We shall look for its historical origins and its connection with 
constitutional democracy. And we shall ask why so many 
thinkers should re-emphasize individual political responsibility 
in our age, when the increasing compulsions of social complexity 
and interdependence must cast grave doubt upon belief in the 
individual’s capacity to become responsible even for his own 
fate. 

How is all this related to the issue of responsibility in public 
administration? That will be our third problem. Why has this 
particular aspect of the general question of responsibility in 
government received relatively more attention than most 
others? And what new light may we throw on this specific 
problem by viewing it with the wider focus of a general theory 
of political responsibility? We want to use this round-about 
approach to our final question, because we are convinced that 
it presents the best hope for providing a common peg on which 
to hang all the varied wealth of literature about administrative 
responsibility. We feel, too, that the time has come for bringing 
this material together with discussions of other facets of the 
problem of responsibility. Understanding of all of them may be 
advanced as a result of this cross-illumination. 


*See H. F. Summers, ‘‘The Idea of Responsibility in Government,” Public 
Administration (London, Summer 1950). 
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A GENERAL THEORY OF POLITICAL RESPONSIBILITY 


Can we find a common denominator for the different uses to 
which the term “responsibility” is put? And if we can, what 
sort of general theory of responsibility could we build on the 
foundation of this common denominator ?® 

Perhaps we should begin the search by way of a rigorous 
definition of our key word. If we do not follow this approach, it 
is because we might be forced to leave out much thought which 
we consider relevant. Yet, one trouble with the term “re- 
sponsibility” is this: It is more often used than defined. It has, 
in fact been cited as an example of the political scientist’s 
semantic sloppiness."° And this general haziness about its 
meaning undoubtedly lies at the bottom of some of the con- 
troversies about responsibility. One way for clearing up this 
fog, therefore, seems to be by way of making some distinctions, 
derived simply from general usage. What are the common 
meanings of the term? 

We may distinguish three major, and mutually related, 
connotations in which people speak of responsibility. They are: 
accountability, cause, and obligation. For example, when we 
say that the Secretary of State is responsible for the conduct of 
our foreign affairs, we mean, first, that he is accountable for the 
manner in which they are conducted." This accountability 
may be either explicit or implicit. We may mean that the 
Secretary will have to answer for, or render an account of, the 
way in which he carried on his official business, and that he will 
have to do so before some authority. This authority will then 
react to his report in a manner designed to affect the Secretary. 
Thus the Congress may not like the consequences of his deci- 
sions and may try to have him ousted from office, or to reduce 
appropriations for the Department of State. This is explicit 
accountability, because it is consciously directed at someone 
who knows its extent before he acts. Implicit accountability 
differs from this, because it involves no such foreknowledge on 


®* Among others who have addressed themselves to these questions are Wilhelm 
Weischedel, Versuch iiber das Wesen der Verantwortung (Heppenheim, G. Otto, 
1932), and Friedrich von Pfuhlstein, Verantwortung als Verfassungsgrundsats 
(Heidelberg, 1950). 

1D. W. Smithburg, ‘‘Political Theory and Public Administration,” Journal 
of Politics (February 1951). 

11See McGeorge Bundy, The Pattern of Responsibility (Boston, Houghton- 
Mifflin, 1952). 
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the part of either party. It occurs when someone is affected by 
decisions of others, to which he can make no deliberate, rational 
contributions. Thus a worker who loses his job as the result 
of financial speculation by investors whose activities are beyond 
his knowledge, control, and influence, is implicitly accountable 
for their conduct. 

By saying that the Secretary of State is responsible for the 
conduct of foreign affairs we may mean, second, that he is a 
cause of the course which they take. Popular parlance illus- 
trates this meaning. When we say that sun-spots are re- 
sponsible for faulty transatlantic telephone communications, 
we do not mean that the sun or its spots will have to answer for, 
or render account of, the interference. We do mean that they 
caused it. Similarly, when a Senator claims that Mr. Acheson 
is responsible for the defeat of the Nationalist government of 
China, he means, among other things, that he helped to bring 
about this defeat, or was a contributing cause of it. This is an 
instance of explicit causal responsibility, not because the 
Secretary explicitly sabotaged the Nationalists, but because 
he presumably had the capacity to make conscious and deliber- 
ate causal contributions to the course of events in China. Ex- 
plicit causal responsibility consists of three elements, present 
to varying degrees in different instances: resources, knowledge, 
and capacity to make decisions. The Secretary of State was 
able—in fact, had—to make decisions, or to use his discretion, 
about our China policy. He also had some foreknowledge of the 
probable consequences of his decisions, both to others and, in 
terms of his explicit accountability, to himself. And he had 
resources, economic, military, and other, to put his decisions 
into effect. 

When any one or more of these three elements is lacking, we 
have an instance of implicit causal responsibility. When I am 
forced at gun-point to whip another man, my capacity to make 
any decisions about doing or not doing this, and about my 
method, is rigidly limited by outside compulsion. When an 
investor buys or sells on the stock market, his foreknowledge 
of the probable consequences of his actions, to others and to 
himself is negligibly small. And when an individual citizen 
decides to change our China policy by voting for certain candi- 
dates for Congress, he alone simply does not command the 
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resources to put his decision into effect. In each of these cases, 
a causal contribution to the event in question is made implicitly, 
not explicitly. Of course, the Secretary of State also acts under 
compulsions, also lacks certain foreknowledge, and also has 
inadequate resources. The differences are of degree, and any 
two situations can at best be evaluated only in comparative 
terms.” 

When we consider someone accountable for an event, we 
usually, but not always, presuppose that he made a causal 
contribution to it. Thus the Senator who claims that Mr. 
Acheson is responsible for the Communists’ victory in China 
really means both that he is accountable for it to the Congress, 
and that he helped to cause this victory. Moreover, he means 
that he is accountable precisely because he helped to bring it 
about, and to the extent that he did so. This usual proportion 
between accountability and causal responsibility, however, is 
not always presupposed. A primitive society, e.g., may direct 
accountability for a natural phenomenon such as an earth- 
quake, not to its presumed cause, but to some other individual 
whose sacrifice is demanded by the deity as the price of pacifica- 
tion.4* Under modern law, a guardian is often legally ac- 
countable for matters actually caused by his ward." In inter- 
national politics, as well as under international law, individuals 
are often accountable, implicitly or explicitly, for decisions which 
they actively opposed.'® Being an anti-nazi in Germany gave 
neither protection against bombings, nor exemption from pay- 
ment of the costs of post-war occupation. And we know that 
totalitarian regimes often hold individuals or groups account- 
able for events, which to everyone’s knowledge had quite 
different causes." 


12 This raises the problem of differences in the methods of the natural and social 
sciences, which is beyond the scope of this essay. 

18 Whether or not primitive peoples think in causal terms is debatable; see 
Hans Kelsen, Society and Nature (Chicago, Univ. of Chicago Press, i 3 and 
passim; R. M. Maclver, Social Causation (Boston, Ginn and Co., 1942), ch. 8 and 
passim; Paul Fauconnet, La Ss , (Paris, 1920). 

14 See Hans Kelsen, General Theory of Law and State (Cambridge, Harvard U. 
Press, 1949), pp. 68 ff. 

18 For a discussion of the legal aspects of this problem, see Hans Kelsen, Law and 
Peace in International Relations (Cambridge, Harvard U. Press, 1942), and other 
works. 

6 This is perhaps intended to achieve restoration of the ‘‘disturbed social 
conscience” to its ‘‘equilibrium,”’ in Fauconnet’s terms; op. cit., ch. 6. But we need 
not therefore accept that as the proper ‘‘function’”’ of accountability. 
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Some controversies about the problem of responsibility seem 
to be due to either a confusion of accountability with causal 
responsibility, or to preoccupation with only one of these two 
sides of the problem. Discussions which assume that a constant 
proportion between the two must always prevail are bound to 
be unrealistic, because this is simply not the case, as a matter of 
fact. As a matter of value, however, advocacy of a fair balance 
between causal responsibility and accountability is quite 
possible. From the viewpoint of constitutional democracy, for 
example, we would certainly insist on it. We would not want 
to hold someone accountable for an event to which he made no 
causal contribution. We would not want his accountability 
to outweigh the extent of his contribution. We would want to 
enable him to become causally responsible for all decisions, for 
which he will be implicitly or explicitly accountable. And we 
would want to increase his explicit at the expense of his im- 
plicit accountability. We would want him to be in a “situation 
of responsibility’’ in which causal responsibility and account- 
ability stand in fair balance. We could even use this concept 
of the situation of responsibility. as a criterion in terms of which 
to compare different political conditions and systems, in order to 
determine which of them more nearly satisfies the requirements 
of democratic constitutionalism. How can we justify this? 

Here the third major meaning of responsibility comes in: 
obligation. To say that the Secretary of State is responsible for 
the conduct of foreign affairs may also mean that he is under 
obligation to conduct them. In specific terms, this may mean 
that he should follow a certain course laid down for him by 
Congress, President, or party platform. In more general terms, 
it means, first, that he should exert the capacity for causal 
responsibility, with which he was endowed by a process of 
delegation, in order to bring about the things for which he is 
accountable; and, second, that he should render account of 
those events to which he made explicit causal contributions. 
The content of obligation depends on the norms in terms of 
which it is determined. Thus an adherent of the Fiihrerprinzip 
would probably deny the two preceding assertions. Hitler 
would have preferred not to have the non-nazi civil servants of 
his foreign office exercise their causal responsibility fully.1” Nor 


" This point was clarified for me in an unpublished study by Foreign Service 
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did he always recognize an obligation to render account of his 
own conduct of foreign affairs to the German people. 

Hitler would not have agreed with us when we state the 
content of obligation in the imperative: Maintain, improve, or 
create situations of responsibility! Why not? Because he stood 
opposed to the tradition of constitutional democracy. To in- 
quire into the relation between that tradition and our criterion 
for judging the fact of responsibility is the purpose of the next 
section. 


POLITICAL RESPONSIBILITY AND CONSTITUTIONAL DEMOCRACY 


Our illustrations so far have been cases of delegated political 
responsibility. The Secretary of State can become causally 
effective in international politics, because he acts on behalf 
of many combined individuals and groups. Since his responsi- 
bility is delegated to him for specified purposes, the content 
of his obligation is relatively clear. The same cannot be said of 
the original political responsibility of the citizen as citizen. 
What is the content of his obligation? From which values do 
we derive it? What is their historical origin? 

The basic obligation of the individual citizen is to maintain 
himself and his fellows in situations of responsibility. He should 
try to mold his own fate, insofar as he can within the limitations 
imposed upon him by nature, society, and his own needs."* And 
these are severe limitations indeed. He contributes nothing to 
his own birth. He is compelled by physical and psychological 
drives which must be satisfied. His knowledge, character, and 
beliefs are shaped largely by others. He lives under social and 
political arrangements inherited from past generations. The 
complexity and interdependence of modern society leave him 
but little leeway for molding his own future. But of this little 
he should avail himself to the fullest possible extent. For some 
spheres of his life, doing so will involve no political activity, or 
relatively little of it. This will be true to varying degrees of his 
religious, intellectual, and family development. But with the 
rapid increase in interdependence, politics is evermore creeping 
even into these areas. 


Officer Charles E. Hulick, Jr., The Trial of a Bureaucrat, Govt. 215, Harvard, 1951. 
The study is based on the trial of Ernst von Weizsaecker, U.S. Military Court, 
Case XI. 

#8 This raises the problem of the freedom of the will which, if at all soluble, can 
certainly not be solved here. 
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By definition, his accountability extends to all that happens 
to him as a result of human decisions. To maintain himself in a 
situation of responsibility, he should seek to obtain the re- 
sources, the knowledge, and the capacity to make decisions, 
required to give him commensurate causal responsibility. He 
should seek also to convert implicit into explicit accountability. 
This means that he should try to subject to the regularized 
political process those decisions of others which significantly 
affect him, and to which he cannot by other means make a 
rational, deliberate explicit, contribution. As a result, he will 
be able to become causally responsible for such important 
decisions. His causal responsibility in politics flows through the 
devious channels provided by representative government. 
Rarely, when he makes a direct contribution to the decision- 
making process, is this responsibility realized by positive means. 
More often, it becomes effective in a negative way, as for ex- 
ample through the accountability to the electorate of political 
parties, which in turn enforce the accountability of other organs 
of government. Through this indirect, ultimate accountability 
of government to the citizen, he can be causally responsible 
for the actions of government which, nolens volens, will redound 
to his accountability anyway. 

Why do we see his basic obligation in this fashion? Many 
would conceive of it in quite different terms. Elitists, for in- 
stance, would tell us that governments which recognize the 
political responsibility of individual citizens are inefficient and 
have small chances of survival in the competitive struggle with 
non-responsible rivals. We might be able to reject this criticism 
on pragmatic grounds, since constitutional democracies have in 
the past defeated totalitarian dictatorships which did not 
permit the existence of situations of responsibility. Still others 
might attack our view of the individual’s basic obligation by 
demonstrating that he does not want to bear the burden of 
responsibility for either his own fate or that of his fellows. Men 
are stricken with fear when they confront it and seek to escape 
from it by any available means. That is why they explain their 
fate in terms of some necessetarian determinism, and have 
often resigned their responsibility for it into the hands of an 
unaccountable leader. Contemporary advocates of individual 
responsibility counter this criticism by suggesting that recent 











RESPONSIBILITY IN CITIZENSHIP 125 


economic and political catastrophes may have been partly due 
to just this kind of escape from responsibility."* Had individual 
citizens accepted their basic obligation, they might have been 
able rationally to guide their own and their nation’s fate. The 
presumed catastrophic effects of philosophies which deny the 
individual’s capacity to become responsible thus seems to lie 
at the roots of the current flood of “‘responsibilitarian”’ litera- 
ture. 

Some may consider these pragmatic justifications of our 
conception of the basic original responsibility of the individual 
rather flimsy, because they are merely pragmatic. After all, 
perhaps it may be demonstrated that non-responsible govern- 
ment is more efficient. And whether the depression or the 
World Wars could have been averted simply by more respon- 
sible conduct is problematical to say the least. Suppose, then, 
that these pragmatic arguments failed. Would we still stick 
to our view of the citizen’s basic obligation? Yes, we would— 
and on the basis of some kind of faith which, in rational terms, 
is neither more nor less defensible than our critics’ attacks. On 
its basis, to put it very bluntly, we prefer seeing people go to 
hell under their own power, to seeing them taken to heaven 
when they themselves cannot be responsible for their ascent. 

The historical origins of this notion of the individual’s polit- 
ical responsibility are to be found in the beginnings of modern 
constitutionalism.” They lie especially in the great national 
revolutions of the seventeenth and eighteenth centuries, which 
culminated in the rational conception and deliberate con- 
struction of governments ‘‘based on the consent of the gov- 
erned.” The very construction of whole systems of government, 
of laws both ‘‘fundamental and circumstancial”’ in Cromwell’s 
phrase, violated tradition, the usual fount of political legit- 
imacy. The search for new sources of legitimacy was guided by 
the philosophical justification used by the revolutionaries to 
buttress their attacks on tradition: the idea of individual 
rights. Legitimacy could be secured through the consent of 
the citizenry on whose behalf the traditional order had been 


9 See, e.g., Karl R. Popper, The Open Society and Its Enemies (London, G. 
Routledge & Sons, 1945), and Samuel H. Beer, The City of Reason (Cambridge, 
Harvard U, Press, 1949); also works of authors mentioned in Notes 2 and 3. 

See Carl J. Friedrich, Constitutional Government and Democracy (Boston, 
Ginn and Co., 1950), especially Part I. 
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upset in the first place. Citizens consented to government by 
participating in the elections of legislative delegates. By virtue 
of his consent, each citizen accepted his share of the collective 
responsibility for the consequences of governmental action. 
The circle of consenters was a restricted one at first, but the 
egalitarian implications of the notions about individual pollit- 
ical rights already presaged its eventual extension to include 
almost all. 

Since completion of this extension, the causal responsibility 
once wielded by the sovereign is now exercised by officers of 
government to whom it is delegated. This delegation is made 
by the citizenry organized as the electorate, which combines the 
causal political responsibilities of all its members. All of them 
now share the power of the one-time sovereign. This is the 
final implication of the division of power which is a concomitant 
of constitutionalism.”! In view of this, we may derive the 
basic obligation of government from the basic obligation of the 
individual citizens on whose consent it rests: Constitutional 
and democratic government should seek to maintain, improve, 
and create situations of responsibility for its citizens, and to 
achieve an equitable distribution of political responsibility 
among them. 


THE THEORY AND THE PROBLEM OF 
BUREAUCRATIC RESPONSIBILITY 

So far, we have tried to show the feasibility of arriving at a 
common denominator for the many different discussions of 
specialized aspects of the problem of responsibility in govern- 
ment. We outlined a general theory of political responsibility, 
and indicated the values on which it rests. Now we shall 
finally have to ask whether all this can help us towards a better 
understanding of the problem of administrative responsibility. 

We mentioned some controversial questions at the outset. 
Of these, the two broadest ones have already been dealt with. 
We indicated what the concept of responsibility means for us, 
and from this derived an answer to the question: Why should 
administrators be responsible? Now we must see whether these 
general answers can help us with the more specific questions: 
How can bureaucratic responsibility best be enforced? For 


31 See Ibid., ch. 8 and passim. 
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what are administrators responsible? In terms of which stand- 
ards? Towhom? 

These are controversial issues among students of the prob- 
lem. Broadly speaking, we may distinguish two major schools 
of thought. One of these tends to advocate accountability 
which is clearly defined as to both its contents.and the means 
and routes by which it can be enforced. Its adherents look 
askance on the discretionary powers exercised by bureaucrats, 
and would prefer to have their course of action pre-determined 
by the legislature ‘‘to the most minute degree that is technically 
feasible.’’*? The logic of this argument leads to insistence on a 
very clear chain of command, and on accountability of ad- 
ministrators to no other authorities than the courts and, 
through administrative hierarchy and ministers, to the legis- 
lature. 

Some students of administration, on the other hand, question 
whether such rigid definition of accountability is either possible 
or desirable, from a constitutional and democratic viewpoint. 
They recognize the need for the exercise of discretion on the 
part of bureaucrats. In order to make sure that this dis- 
cretionary power is not abused, they recommend that admin- 
istrators be held accountable in terms of several mutually 
complementary standards. The sources of these standards are 
not only legislature and courts, but also the civil servant’s 
profession, and even specially affected groups of citizens.” 
Since standards of judgment are bound to be formulated, at 
least in part, by the authority which applies them, the logic of 
this argument leads those who follow it to condone administra- 
tive accountability to several authorities. Arthur Maass, a 
recent exponent of this line of thought, for example, mentions 
six different authorities to which administrators may be ac- 
countable: the people at large, the people as organized in 
pressure groups, the legislature, the chief executive, profession, 
and the courts. He recommends accountability, for different 

#2 Herman Finer, ‘Administrative Responsibility in Democratic Government,” 
Public Administration Review (1941), pp. 335 ff. See also Finer, ‘‘Better Govern- 
ment Personnel,”’ Political Science Quarterly (1936), pp. 569 ff., and The Theory 
and Practice of Modern Government (New York, Holt, 1949), p. 718 and passim. 

*3 See Carl J. Friedrich, ‘‘Responsible Government Service under the American 
Constitution,” Public Policy (1935); ‘‘Public Policy and the Nature of Admin- 
istrative Responsibility,” Public Policy (1940); The New Belief in the Common 


Man (Boston, Little, Brown & Co., 1942); Constitutional Government and Democ- 
racy (New York, Ginn & Co., 1946); Arthur Maass, op. cit. 
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aspects of their work and to varying degrees, to all but “the 
people at large.’’** The strict-chain-of-command school would 
presumably criticize this approach, because it would tend to 
make vague both content and means for enforcement of 
accountability. 

How can we explain this divergence of views? The history 
of modern bureaucracy may be of help here. Its origins are 
connected with that same new consciousness of men’s capacity 
deliberately to reorganize society as a means designed to ac- 
complish newly realized ends, which is also important for the 
origins of modern constitutionalism. But bureaucracy was seen 
as a means to a different end, namely the consolidation of power 
in the hands of absolute rulers. This consolidation of power, 
or the establishment of effective government, had to precede the 
subsequent division of power, or the establishment of con- 
stitutional government.** Administrative machinery was 
created by sovereign rulers as an instrument designed to aid 
them in consolidating power. They could assure conformance 
to their will on the part of these new human instruments only 
by making them accountable to themselves. In other words, 
bureaucracy was created in order to provide accountability. 
For this reason, there was no doubt, in the early days of mod- 
ern bureaucracy, about the answer to this question: To whom 
are bureaucrats accountable? They were just as accountable 
to their political creator, the sovereign, as any God-fearing man 
to his creator, and for much the same reasons.” And since 
bureaucracy was brought into being precisely in order to pro- 
vide rulers with accountable instruments, the most important 
problem at first was how optimum accountability could be 
assured. 

How could the sovereign best make his servants accountable 
to himself? To begin with, by assigning definite tasks to the 
service collectively and its members individually. This meant 
the creation of a rationally arranged hierarchy regulating the 
jobs of all. To make sure that they would be able to perform 
as intended, they were admitted to, and moved within, this 

34 Arthur Maass, op. cit., ‘‘Gauging Administrative Responsibility.” 


%5 See Carl J. Friedrich, Constitutional Government and Democracy, Part I and 
passim. 

%* This does not mean that problems of conflicting loyalties did not exist, as for 
example between state and church, but only that for his public tasks, public 
servants were considered accountable to the ruler alone. 
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hierarchy on the basis of professional qualifications. These 
qualifications, and the training by which they were acquired, 
made up part of the individual bureaucrat’s resources. His 
resources also included the sovereign’s authority, with which 
administrative decisions were backed up, and the needed 
material and human tools, i.e., subordinates. In addition to 
resources, each civil servant was also equipped with fore- 
knowledge of the probably consequences of his decisions and 
actions, both to himself and to others affected by them. This 
foreknowledge was provided by the system of administrative 
law, which was created just as deliberately as the bureaucratic 
apparatus, together with which it grew up. Hence, the close 
entanglement between the evolution of the legal and admin- 
istrative professions, especially on the Continent. Finally, the 
bureaucrat was also endowed with not only the capacity, but 
the obligation, to make decisions. He had to exercise his dis- 
cretion when he applied to specific cases the general rules and 
specific instructions laid down for him. 

Thus, he was provided, by delegation from the ruler, with the 
three elements which together constitute deliberate causal 
responsibility. The ruler thereby increased his own causal 
responsibility. Moreover, in providing administrators with 
causal responsibility proportional to their accountability, he 
found the best means for guaranteeing optimum accountability 
of the bureaucracy to himself. This gives us, incidentally, an- 
other pragmatic justification for our insistence on the situation 
of responsibility: It makes for better performance. 

It also leads us to characterize a healthy bureaucratic sit- 
uation as a situation of responsibility par excellence. At least 
this was true until the rise of constitutionalism complicated the 
question about the authority to whom civil servants should 
render account. In the days of the youth of modern public ad- 
ministration, before these complications arose, the bureaucrat’s 
accountability normally stood in fair balance with his responsi- 
bility. This does not mean that every bureaucrat necessarily 
behaved responsibly. But if he did not, the consequences were 
easily predictable, for both accountability and responsibility 
were explicit, to a higher degree perhaps than in any other cir- 
cumstances. The bureaucrat’s obligation was clear, too: To 
render account of matters to which he made causal contribu- 
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tions; and to exert the causal capacity delegated to him on 
behalf of those matters for which he was accountable. This 
apparent clarity about administrative responsibility, the proto- 
type of all forms of delegated responsibility, perhaps explains 
the relative wealth of discussions of this particular aspect of the 
general problem of political responsibility. Questions about the 
original responsibility of citizens must always be much less 
clear than those dealing with responsibility delegated for 
definite purposes. 

With the rise of constitutionalism, however, even the bureau- 
crat’s responsibility has become much more problematic than 
it once was. The unitary sovereign has disappeared, so that the 
source of the administrator’s delegated causal responsibility is 
no longer unitary, either. He derives his resources, knowledge, 
and discretionary capacity from a multiplicity of sources. This 
consequence of the progressive division and sub-division of 
power may explain the difference of opinion in the literature on 
administrative responsibility. They are due to a shift in the 
main focus of attention from the problem of optimum enforce- 
ment of accountability by a unitary sovereign, to the problem 
of the authorities which have replaced this unitary sovereign, 
and to whom accountability is therefore due. The Army 
Engineers, for example, of whom Maass’s Muddy Waters treats, 
derive parts of their causal responsibility from all of the 
authorities to which, he says, they might be accountable. The 
once unimportant question—accountability to whom?—has 
now become the most important question. How shall we answer 
it? 

One way to go about this would be by admitting that the one- 
time sovereign’s power has been infinitely subdivided, but that 
the purpose of bureaucracy has not therefore changed. That 
purpose is still to provide an efficient and accountable instru- 
ment, only now for the sovereign’s residuary legatee, i.e., the 
electorate. And the best way to insure this accountability must 
needs be the clearest way, that is, through as simple as possible 
a chain of command. For the United States, this means that the 
Army Engineers should be accountable through the Secretaries 
of the Army and Defense to the President, through him to the 
Congress, and through the Congress to the people as organized 
in the electoral process. This argument would claim that, only 
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in these circumstances, can each bureaucrat be in a situation 
of responsibility. Any other system of enforcement would make 
his position much too vague. 

In terms of our theory of responsibility, however, this ap- 
proach is much too one-sided. It is overly concerned with the 
bureaucrat’s position, neglecting that of individual citizens. 
We must ask, not only whether the bureaucracy will be in sit- 
uations of responsibility, but also whether the citizenry will be 
in situations of responsibility. To make this possible, we said, 
is the purpose of constitutional democracy. And the bureauc- 
racy is another means designed to accomplish this end. The 
problem should therefore be approached by way of these 
questions: How can citizens best be enabled to make causal 
contributions to the decisions and actions of administrators? 
And how can these contributions be balanced with the extent 
to which individual citizens will be affected by the bureauc- 
racy’s activities? 

One method by which he can become causally responsible for 
administrative decisions is the normal political process, that is, 
through participation in elections. But if a citizen is more 
than normally affected by the activities of a particular admin- 
istrative bureau as, say, a veteran by the Veterans Administra- 
tion, he should be enabled to make more than normal con- 
tributions to them—and a pressure group is one vehicle for 
making this possible. In such cases of special accountability, 
provision should be made for the exercise of special causal 
responsibility, in addition to the general causal responsibility 
which every citizen has simply as a citizen. 

This “solution’”’ by no means escapes all of the ambiguities of 
which the rigid-chain-of-command school would accuse it. It 
certainly leaves the bureaucrat in less clear a position than he 
was once upon a time, and may thereby reduce administrative 
efficiency. But we have to take that in our stride as one of the 
costs of constitutional democracy. More telling would be the 
criticism that out approach fails to give a criterion in terms of 
which to decide conflicts between different claims of account- 
ability. Such conflicts about the authority to which a bureau 
should be accountable can come from three main directions: 
individuals or groups specially affected by its activities; sources 
of the bureau’s delegated causal responsibility; and the inter- 
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preters of the constitutional frame-work within which all of this 
takes place. If these claims clash, how would we resolve a 
possible trilemma? We would approach it always via our 
answer to the original question about the reasons for consider- 
ing responsible government desirable in the first place. This 
means that our criterion should be valid not only for conflicts 
in bureaucratic accountability, but—mutatis mutandis—also 
for conflicts in such other cases of delegated accountability, 
as those of executives, legislators, and officers of political parties 
or pressure groups. 

A group which is specially affected by a bureau’s activities 
may legitimately claim that this bureau should to an extent be 
accountable to it, so that the members of the group will be in 
situations of responsibility. But such a claim should be heeded 
only if the leaders of the group are themselves in a situation of 
responsibility, i.e., if they are properly accountable to the 
members from whom they derive their causal responsibility, 
and to the political community which permits them to operate. 
The claim would also have to be rejected if it goes beyond those 
matters in which members of the group are in fact specially 
affected, or beyond the extent to which this is the case. Unless 
such a claim were rejected, the members of the group would 
exercise causal responsibility beyond their accountability, 
destroying the proper balance between these two facets of their 
responsibility, and thereby violating their basic obligation. 
Moreover, the situation of responsibility of all other citizens 
who are not members of this pressure group would be adversely 
affected by the group’s unwarranted influence. 

These ‘‘other citizens” who have no special interest, but only 
a general one, in the activities of this administrative bureau, 
exercise their causal responsibility through the normal political 
process of delegation. That is why the bureaucrat should also 
be accountable to the authorities as whose delegate he acts, from 
his immediate superior up through chief executive and legisla- 
ture to the electorate at large. All are sources of his delegated 
responsibility, and he owes them accountability accordingly. 
This again must be qualified by the proviso that responsibility 
be built into the system as a whole, that legislators, for example, 
are properly accountable to the source of the responsibility 
which is delegated to them. The administrator’s profession is 
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another source of his responsibility, and, to the extent that it is, 
he should be accountable to its standards as formally and in- 
formally enforced by professional organizations—again under 
the same proviso that they be accountable both to members of 
the profession and to the community in which they operate. 

We still have not told the bureaucrat where to turn when 
different claims conflict, when legislature, pressure group, and 
professional organization disagree about the content of his 
accountability, or about the extent to which each of them 
should determine or enforce it. The answer should be obvious. 
It is provided by the constitution, which is the structure of 
responsibility. Conflicts must therefore be resolved on the basis 
of two criteria. The first of these is the preservation of the 
constitution itself, for if it is destroyed, and replaced by a non- 
constitutional order, no citizen would remain in a situation of 
responsibility. To maintain, improve, or create such situations 
is one great purpose of any democratic constitution worthy 
of that name. This purpose provides the second criterion with 
reference to which conflicting claims of accountability may be 
resolved. The verdict should be sought in terms of answers to 
these questions: Which solution will best balance the account- 
ability of citizens with their responsibility? Which will most 
equitably distribute responsibility among them? To act on the 
answers means to promote the purpose of constitutional 
democracy—to enable the individual to become responsible 
for his own fate.” 

” This approach to a theory of responsibility in government raises many ques- 
tions, among them the following: What happens to responsibility and account- 
ability as a result of delegation? What are the distinguishing features of collective, 
as opposed to individual, forms of responsibility and accountability? How do 
different constitutional systems structure responsibility? How do political parties 
channel responsibility and accountability? How can we differentiate between 
political per peg political responsibility? The author hopes to deal with them in 


his doctoral dissertation: A Theory of Responsibility in Government, Harvard 
University, 1953. 








ON THE ETHICS OF CIVIL SERVANTS 
IN GREAT BRITAIN AND NORTH AMERICA 


Keith Callard 


tT political scientist, if the term be admitted, is in the 
unfortunate position that words he attempts to use with 
some precision in his trade, are apt to be caught up in current 
politics and distorted, until his own and his reader’s minds 
find it necessary to erect dual standards of interpretation. At 
the present time, to talk of ethics in government seems to 
imply a discussion of corruption,' as to talk of loyalty in govern- 
ment implies a discussion of disloyalty and subversion. Either 
of these topics is good for a surge of moral indignation that 
sounds fine upon any political platform. Evil men, we are told, 
must be chased out of the public service and integrity must be 
restored—integrity, the last cry of the man who doesn’t under- 
stand what is happening. ‘Good laws, written and executed by 
good men, to punish the wicked;’ such is the demand that has 
been raised by the uncomprehending righteous at every stage 
of the development of political society. Its result is a series of 
probes and purges to diagnose and purify the corrupt tissue 
of the body politic. And for the future, the bureaucrat, the 
legislator and the lobbyist must be more strictly regulated, 
more frequently investigated. 

The search for someone to blame for this state of sinfulness 
does not end with the professionals. ‘We are all guilty, it is our 
fault; we have not performed the obligations of citizenship as 
we ought to have done.’ Senator Hubert Humphrey uses 
slightly different words to reach a similar conclusion: “If the 
people want clean and honest government, the minimum price 
is an active and continuing interest in political parties and 
political processes.’’? And again: ‘Public opinion must not wait 
for the disclosure of glaring transgressions before rousing itself 
to action: it must constantly support men of integrity, ability, 

1 Thus the editorial Foreword to The Annals, Vol. 280 (March 1952) entitled 
“Ethical Standards in American Public Life,” states: ‘‘This symposium is con- 
cerned with only one (issue)— dad among public servants as an essential 
rs effective government.” p. i 


Humphrey, ‘Ethical Standards in American Legislative Chambers,’’ 
The yp deny Vol. 280 (March 1952), p 




















THE ETHICS OF CIVIL SERVANTS 135 


and candor.’’* Thus the standards of the New England Town 
Meeting are to be transferred to the crowded metropolis, the 
industrial state and the federal government. Unhappily, an 
essential characteristic of the Town Meeting, personal knowl- 
edge of the official and his duties, cannot be duplicated in a 
community of 150 million persons. 

If moral indignation, even when expressed as law, is not 
enough, is there no recourse but to relapse into that most un- 
American attitude—Cynicism? Prostitution, drinking, gam- 
bling, have all been prohibited by law, but none of them has 
been suppressed. ‘Men cannot be made moral by legislation,’ 
and perhaps graft has to be added to the list of vices for which 
there is no remedy. Thus Lincoln Steffens, after much ex- 
perience, came to the conclusion that an upsurge of municipal 
reform was usually followed closely by a relapse into corrup- 
tion. The cynic will reconcile himself to this alternation of 
probity and venality and will take advantage of it. Others will 
hope that, in time, the public’s standard of morality will rise 
sufficiently to put an end to vice and crime. Senator Kefauver, 
who is an expert on these matters, has this to say: 


Until the citizen’s own moral code prevents him from debasing 
himself by procuring corruption of public servants, the problem of 
corruption and morality in public life will remain very real and 
earnest.‘ 


Those who find politics a struggle between Good Men and 
Bad Men, may see the issues of bureaucratic ethics in the 
terms of the Boy Scout Oath. Others will wish to examine the 
kinds of temptation that beset public servants and the cir- 
cumstances under which corruption can flourish. This was the 
approach of the Douglas Committee,® and would presumably be 
followed by such a Commission on Ethics as the committee 
wished to see established. It leads to a systematic catalogue of 
public sins and provides means of preventing, or at least for- 


3 Tbid., p. $1. 

*E. Kefauver, ‘‘Past and Present Standards of Public Ethics in America: Are 
We Improving?” The Annals, Vol. 280 (March 1952), p. 7. 

5 Senator J. W. Fulbright has been considering the addition of the word ‘hon- 
estly’ to the oath taken by civil servants. ‘‘A stronger oath,”’ he said, ‘‘might be a 
method of impressing the seriousness of the situation upon the people.”” Reported 
in The Christian Science Monitor, December 1, 1951. 

6 Subcommittee on Ethical Standards in Government (Senate Committee on 
Labor and Public Welfare), Report, 82nd Congress, 1st Session. 
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bidding, their commission. But the problems of ethical stand- 
ards of public life are still treated as a matter of adopting a new 
set of maxims and seeing that it is enforced. It is still a matter 
of the tolerance of ‘moral obtuseness’ which could be ended, 
given the right determination in the proper places. ‘When our 
Government was small,” said Senator Fulbright, ‘“‘when it took 
only 10 per cent of our earnings in taxes, we could afford a cer- 
tain amount of official boodling. Today, it has become im- 
portant. We simply can no longer afford moral obtuseness in 
our public officials.’”” 


ETHICS AND THE STRUCTURE OF GOVERNMENT— 
ARE THEY RELATED 


Most of the opinions already discussed regard corruption as 
unnecessary, that is to say, it could be eliminated without 
involving other major changes of government organization or 
procedure. But corruption has been a persistently recurring 
phenomenon of American public life, at all levels of govern- 
ment and in all sections of the country. And it has seemed to 
provide a system of extra-legal services, whose suppliers and 
purchasers have appeared in large numbers. Perhaps the con- 
clusion has to be drawn that corruption is inherent in the 
present structure. Mr. Pendleton Herring takes such a view 
of a problem that is closely allied to corruption, when he 
writes: ‘‘. . . political patronage has persisted despite genera- 
tions of criticism because it has met, however faultily, a real 
need in our governmental system.’’* Patronage, then, is the 
price paid for decentralization of power and its accompanying 
loose and flexible party system. ‘‘The cost of eliminating pa- 
tronage is the centralization of authority in the federal govern- 
ment and the development of disciplined national party organ- 
izations held together by powerful leadership and firm faith.’’® 
If this analysis be accepted there may well be those who find the 
price too high. The administrator tends to regard any obstacle 
to the attainment of efficiency as inexcusable obstruction moti- 
vated by malice or ignorance. But said Mr. Justice Brandeis, 


7 Congressional Record, 82nd Congress, ist Session, Vol. 97, part 3 (March 27, 
1951), p. 2905. 

8 FE. P. Herring, ‘“The Future of Patronage,” Virginia Quarterly Review (Winter, 
1938), p. 44. 
* Ibid., p. 56. 
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“The doctrine of the separation of powers was adopted by the 
Convention of 1787 not to promote efficiency, but to preclude 
the exercise of arbitrary power.” There is a danger that a 
government may be too efficient to be safe, especially for a 
society that affirms its belief in private enterprise. 

It is interesting to compare such doubts with those expressed 
in England a century ago on the same subject of civil service 
reform. ‘‘Jobbing,” said a leading politician, ‘‘is a part, though 
an ugly part, of the price which a free people pay for their 
constitutional liberty.”""! The Auditor of the Civil List pointed 
to the necessity for a separation of powers which has played an 
important part in the development of the central government 
in the United Kingdom. ‘Our Constitution vests the legislation 
in Members of Parliament, and the Ministers of the Crown are 
necessarily selected from that order.” A civil servant should 
confine himself to the mastery of the details of his department 
and thus preserve the proper distinction between himself and 
the Minister. “The officers of our Civil Service cannot in 
ordinary cases aspire to become statesmen. . . .’’!* Sir James 
Stephen considered the proposals of the Northcote-Trevelyan 
report and found them unlikely to succeed: ‘‘The world we live 
in is not, I think, half moralised enough for the acceptance of 
such stern morality as this.’’!* 

Opinion on civil service reform was predominantly either 
hostile or skeptical. And yet the reform succeeded in full 
measure. Public and Parliament came to demand, and the 
Civil Service to develop, a new, almost uniform set of standards 
which has been accepted in England, and in large measure 
elsewhere, as the perfect image of the bureaucrat’s duty. Of 
course, the change did not take place in the Civil Service alone, 
for England was becoming Victorian, and the Public Schools, 
the Universities, Parliament and the Church were changing 
at the same time. 


THE CIVIL SERVICE AND THE SENSE OF PROFESSION 


The changes in the nature and behavior of the Civil Service 
are not however, to be explained merely as a reflection of the 


0 Myers v. U.S., 272 U.S. 293. 

11 Papers on the Reorganization of the Civil Service, Parliamentary Papers, 
1854-55 xx, Rt. Hon. H. U. Addington, p. 356. 
12 Tbid., G. Arbuthnot Esq., p. 411. 
13 Tbid., p. 78. 
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altered ‘moral climate’ of the period. The Civil Service became 
much more conscious of its corporate existence and its collective 
personality, it became a major profession, to be compared with 
medicine, the bar, the Army or the Church. Civil servants 
came to recognise their group interests and to develop common 
standards of morality and common measures of good and bad 
administrative work. Such standards extend far beyond legal- 
ity and illegality, honesty and corruption. They are pervasive 
and affect social conventions, official courtesies, even details 
of dress. The group creates for itself a system of honor, a sense 
of craftsmanship and a feeling for what is ‘done’ or is ‘not 
done.’ 

Such a sense of profession is not peculiar to the bureaucracy. 
It may be found in all clearly differentiated occupational 
groups and becomes the more intense as the group erects 
barriers between itself and the rest of society. The Church 
and the Army have progressed farthest in this direction. Each 
is led by men who have made a life-career of their work and 
have been obliged to renounce many of the amenities of 
‘ordinary life.’ Each employs a uniform to separate its mem- 
bers from laymen; each uses ritual that is not directly related 
to the job to be performed; and each exacts standards of con- 
duct that differ from the standards prevailing in society-at- 
large. ‘““Conduct unbecoming an officer and a gentleman’’—the 
wording of the offense is an apt example of the Army’s pro- 
fessional sense. 

It is interesting to speculate how far the pressures of occupa- 
tional necessity or custom cause group outlook to differ from 
that of the remainder of society. The general attitude of 
American society disapproves formal class-barriers, but the 
distinction between commissioned and non-commissioned rank 
is rigid and is emphasized by saluting and the use of the word 
‘sir.’ This distinction is followed in all armies, democratic and 
totalitarian, ‘republican’ and aristocratic. Perhaps it stems 
from the necessities of military organization and cannot be 
avoided. Perhaps the American military mind is less Amer- 
ican than it is military; a trained instrument reacting in the 
same professional way as that of a German or a Russian. A 
writer in Fortune magazine would not agree: “It is, in fact, 
somewhat difficult to class the military mind as distinct from 
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the American mind—as difficult as it would be to point to the 
business mind as a unique and separate phenomenon.”’!* 

All men tend to apply the lessons of their experience, whether 
appropriate or not, to any new problem that presents itself. 
An army officer has to struggle against the view that a strike is 
an industrial mutiny, and a businessman may feel that what 
government really needs is a wider application of business 
methods. These are judgments outside the professional field 
of each, within which there is far less likelihood that the 
validity of training and experience will be questioned, even 
though the problem may be new. In essence, the issue here 
involved is quite simple. It is that, where a group is selected, 
trained and regulated according to a common system, and 
devotes most of its time to the performance of comparable 
tasks under similar conditions, it develops common attitudes 
that are likely to extend beyond the technical jurisdiction of 
the mutual occupation. It remains to be discussed how far this 
process has gone in the development of contemporary bureauc- 
racy; in other words, how far have recognizable standards of 
bureaucratic ethics become established, and what factors in- 
fluence that character of such standards. 

Group standards are usually set largely by those near the 
top of the pyramid. Not, perhaps, by the man at the very apex, 
for he may have achieved his position by transcending the rules 
and by unorthodox methods. The major-general (and his 
civilian counterparts), is the man who has excelled at his trade 
and won the approval of his superiors. And it is he and his like 
who will mold the character of the young aspirant to command. 
In bureaucratic terms, it is the bureau chief and his aides whose 
approval the civil service recruit must court. 

In comparison with those of other countries, even of the other 
English-speaking democracies, the American bureaucracy is a 
loose, flexible social group. With a few exceptions, American 
youth does not take kindly to any form of life-career. The 
young man (or woman) at the age of eighteen, prefers not to 
commit himself to one occupation which he is bound to pursue 
for the next forty or fifty years. He talks rather of what he will 
‘do’ on leaving school than of what he will ‘be.’ If he goes to a 
university he will normally take a course that may lead to law 


“The U.S. Military Mind,” Fortune (February, 1952), p. 91. 
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or business or teaching. On graduation he may hesitate be- 
tween law school or graduate school or government service. In 
no case does he feel himself committed :—‘“‘a year of law and 
then Washington ?”’, “‘a couple of years in Washington and then 
law school? or maybe journalism?” 

Such a casual attitude compares strikingly with that pre- 
vailing in Great Britain. Many comparable youths will enter 
the Executive Class on leaving high school, and for the Ad- 
ministrative Class the normal upper age limit of recruitment 
is 24. The university man will take his Civil Service examina- 
tions in the year of his graduation. If successful, the new civil 
servant enters, not a department but ‘the Service,’ though his 
individual preference may be considered before assignment to a 
department. And the normal expectation is that the recruit 
will remain in the Service until the age of 65. He has taken, 
so to speak, ‘the three-fold vow of poverty, obedience and 
integrity,’ and he begins to measure his achievements accord- 
ing to the standards of his profession. The testimony of a 
retired civil servant gives emphasis to this view. ‘Out of the 
five or six hundred men who constitute the Higher Civil Service 
probably nine-tenths never think of leaving the Service before 
they reach the age of retirement; and to most of the remainder 
the chance is not so close or so attractive that it seriously affects 
them, even if they sometimes toy with the thought.’’*® 

It is doubtful if any substantial proportion of American 
civil servants begin with a firm expectation that they will spend 
the rest of their working lives in the service of the government. 

_This is likely to be more true of men with general administra- 
tive talent than of those with highly specialized training. It is, 
perhaps, unfair to cite as an example the Reconstruction Fi- 
nance Corporation which was conceived in emergency, but has 
at least survived to come of age. However, Mr. Jesse Jones 
refers, with apparent pride, to ‘‘some R.F.C. alumni who have 
done well,’’ and lists 101 names of men who subsequently oc- 
cupied important positions in business or industry.’ This is 
almost certainly not typical of government agencies, but it 
indicates that the possibility of outside employment is likely 
at some time to enter the minds of most Washington executives. 


16H. E. Dale, The Higher Civil Service of Great Britain (Oxford, 1941), pp. 197-8. 
* J. H. Jones, Fifty Billion Dollars (New York, 1951), p. 546 and Appendix IV. 
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THE CIVIL SERVICE AND SOCIAL CLASS 


The factors which make the young English civil servant a 
conscious member of a limited group have been at work long 
before he passes the Civil Service examination. Admission 
to the Administrative Class is not based at all upon birth, 
but it is based upon the sort of education that a member of 
the upper classes is expected to receive. The proportion of 
successful candidates in the Reconstruction Competitions of 
1945-50 that had attended English Public Schools was less 
than one-half.” But 67 per cent of the same candidates had 

_attended the universities of either Oxford or Cambridge.” 
There can be little doubt that this group establishes the ‘tone’ 
of the higher civil service. Those entrants who come from 
other universities, and the 20 per cent which rise by promotion 
from other Classes are doubtless selected in part because they 
seem likely to be assimilated, to work in harmony with the 
established group. The British Civil Service Commission is not 
looking for a man for a job, it is seeking an initiate for a society. 
One of the Civil Service Commissioners has given this account 
of the implicit criterion used in selecting administrators: ‘‘ ‘Is 
this a man (or woman) who in ten years, or fifteen, will develop 
into an experienced and competent administrator who will be 
an asset to the service?’ ’’® 

Once inside the Civil Service, pressure for social as well as 
official conformity is considerable. Mr. H. E. Dale found that 
more than three-quarters of the higher civil servants of 1939 
belonged to one or more of the major London clubs. Since 
nothing like this proportion had been born into families where 
such membership would be considered normal, ‘‘it follows that 
a large proportion of the Higher Civil Service, having gained 
by their talent a right to enter a social class above that to which 
they were born, have more or less deliberately exercised that 
right.”’® The same author maintains, and it would be hard to 
dispute, that the social compactness of the higher civil servants 
can be recognized by mere observation: ‘“‘To an eye used to 

7 A. H. M. Hillis, ‘‘The British Civil Servant of Tomorrow” Public Adminis- 
tration Review, Vol. X1, No. 3 (1951), p. 177. 

8 Tbid., p. 176. This is exactly the same percentage from Oxford and Cambridge 
as in 1925-9. See E. W. Cohen, The Growth of the British Civil Service, 1780-1939 
(London, 1941), p. 174 n. 


# A. H. M. Hillis, op. cit., p. 175. 
* H. E. Dale, op. cit., p. 50. 
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distinguish the grades of English society most of them will 
appear at once what they are—able cultivated men of the 
upper middle class.”’?! 


“CAREER SERVICE” VS. “‘BUSINESS’” CONCEPTION 
OF GOVERNMENT 

Frequent reference to the importance of social class position 
may alienate American sympathy for a civil service organized 
after the British model. The difference between the two, how- 
ever, goes further. American personnel administrators use the 
term ‘career service,’ but they do not mean it in the English 
sense. The Personnel Policy Committee of the Hoover Com- 
mission took the problems of ‘career incentives’ as one of its 
main fields of study. This committee had seventeen members, 
of whom eight were engaged in banking, insurance or other 
business enterprise; one member was a teacher of political 
science, but there was not one career civil servant. The Report 
of the committee may have talked of ‘‘the building of a true 
career service,’’*? but it did not mean to advocate anything 
analagous to the officer corps of the Army, anything that could 
be called ‘the Service.’ 


The committee has therefore concluded that the Government 
can no longer be treated as a single employer; but that, to the 
maximum extent consistent with economy and the protection of the 
merit system, the individual agencies must be allowed to serve them- 
selves as does a private employer, subject to supervision and guid- 
ance from a strong, progressive central personnel agency.”* 


It is not surprising that a group of business men should call for 
business methods in government, or that they should gauge the 
desirability of the career service according to the probability of 
reducing the rate of ‘turnover.’ But if the policies of personnel 
management are to be ‘along business lines’ then it must be 
expected that the outlook of the civil servant will take the 
same lines. 

In fact the federal civil service is shaped in the image of 
business. Men are hired according to their fitness to do one 


*1 Thid., p. 22. 

22 Task Force Report on Federal Personnel, prepared for the Commission on 
Organization of the Executive Branch of the Government (Washington, 1949), 
Pp. viii. 


33 Ibid. 
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given job; they are promoted if they are fit to do the next job. 
Any American can apply for a government job, at almost any 
age and with any previous background. Each job is classified 
according to the techniques of the business personnel consult- 
ants and each office head tries to act, as far as he may, as an 
independent employer. A man goes to Washington, not to 
become a civil servant but to work for the Bureau of—. 

Arrived in Washington, the civil servant will find the conduct 
of affairs organized so as to direct his loyalty toward the de- 
partment or the bureau rather than toward the government as 
a whole. Each bureau and each department competes for 
executive and legislative favor and may appeal for the support 
of public opinion or private pressure groups. Each pursues its 
ends of authority and autonomy in the open, though imper- 
fectly competitive, market of Washington. A Congressman 
might well feel that it would be improper for the Administration 
to present a united front; a Member of Parliament would stress 
the impropriety of disunity. The President’s Cabinet is not 
expected to act together: “. . . it is difficult to imagine how 
any Secretary of Labor could possibly become an intimate 
colleague of any Secretary of Commerce.’’** Members of the 
Cabinet have found it equally hard to entertain the possibility 
of collective responsibility: ‘I made no suggestions to other 
Cabinet members about their departments and asked none 
from them,”’ writes a former Secretary of Commerce.*® 


THE POLITICAL LEADER AND THE PERMANENT OFFICIAL 

When Cabinet members are unabie to view the government 
of the United States as a whole, capable of united action, it is 
not surprising that lesser public servants should fail even to 
make the attempt. The significance of this is emphasized 
since, in the United States, the ‘political’ leadership of govern- 
ment agencies is not clearly distinguished from top level, 
permanent officials. There may be no clear line to be drawn 
between policy and administration, but the British system does 
separate politicians from administrators. The politician is 
publicly responsible for every act of his subordinates, the 
administrator remains shrouded in anonymity. Even when a 


*¢ Fortune (February 1952), p. 79. 
*5 J. H. Jones, op. cit., p. 303. 
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committee meeting is attended by both ministers and civil 
servants, the two will not mix for voting purposes,” and final 
decisions are taken by Ministers alone. In any case voting at 
high levels is normally avoided, each civil servant certainly 
following his own Minister and decisions between Ministers 
being reached by agreement. A civil servant, in his official 
capacity, must have no views for public expression on con- 
troversial matters. If before a Parliamentary committee ‘he 
is asked ‘What do you think yourself?’ and if the question is 
not disallowed by the Chairman, he must either decline to 
answer or say that he had no opinion other than his Minis- 
ter’s.’’*” This is to be compared with official tolerance of op- 
position even to announced Presidential policy, when civil 
servants are testifying before Congressional committees.” 

The Report of the Task Force on Personnel of the Hoover 
Commission stated that, ‘‘of the 3,107 positions in the executive 
branch with annual salaries of $9,975 and above, over half 
(1,738) do not fall within the competitive service, being filled 
by the President or by agency heads without regard to the 
civil service laws.’ This does not mean that none of these 
jobs is held by a career civil servant, but it does mean that each 
holder of such a position must give an occasional glance over 
his shoulder. One instance such as that of the Chief of the 
Fisheries Bureau of the Commerce Department, who was 
demoted for political reasons after twelve years on the job, 
serves to influence the conduct of hundreds of similarly placed 
public servants. 


ORGANIZATION FOR ‘ADMINISTRATIVE’ AND ‘ROUTINE’ TASKS 
IN THE CIVIL SERVICE 


The line between the politician and the administrator is not 
the sole division which marks the British Civil Service. From 
the time of the Northcote-Trevelyan Report there has been 


2% D. N. Chester, in Lessons of the British War Economy, Chester D. N. (ed.) 
(Cambridge, 1951), p. 24. 

77H. E. Dale, op. cit., p. 142. 

%W. Millis, (ed.) The Forrestal Diaries (New York, 1951), p. 119. On the dis- 
cussion of unification of the armed forces official witnesses were permitted to 
oppose the recommendations of the Presidential Message but were forbidden 

‘to make public appearances in opposition.’ 

2° Task Force on Personnel, op. cit., p. 35. 

% A. W. Macmahon and J. D. Millett, Federal Administrators (New York, 
1939), p. 439. 
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general agreement that the Service required an ‘officer corps’; 
that there should be a distinction between routine tasks and 
those which demanded imagination and judgment. From this 
has come the creation of the Administrative Class to which the 
holders of virtually all the senior Civil Service posts belong. 
Promotion into this class is possible but it must take place 
while the person promoted is young enough to be assimilated 
and capable of adapting himself to the ways of the superior 
group. 

With the growth of the technical functions of government, 
the simple division into ‘administrative’ and ‘routine’ tasks 
became less appropriate. But professional, scientific and 
technical civil servants have been encouraged to seek their 
careers within their appropriate fields. It has been a major 
point of criticism of the Civil Service that its experts have been 
ignored and frustrated by being unduly subordinated to the 
administrators. ‘“While the best administrators show an ex- 
traordinary capacity for the rapid acquisition of technical 
background, there is a strong tendency among the less good to 
turn away from technical knowledge and even to despise it.’’*! 

The American civil service, in complete contrast, regards 
every employee as a specialist. There is no general administra- 
tive class and the complexity of the classification system leads 
to the invention of a series of intricate job descriptions and 
elaborate titles to cover administrative tasks. Individuals are 
recruited because they possess the qualifications specified in 
the announcements of job vacancies, not because they look like 
potential senior officials. When the time comes it is hoped that 
a suitable administrator will appear from among the existing 
employees, be they scientists or accountants or lawyers. It is 
not intended to enter here upon a discussion whether the 
American or the British approach to such problems is in some 
sense ‘better’; it is the intention to observe that they differ 
radically and that this difference affects the outlook, the 
professional sense, of the men and women concerned. The 
British Civil Service is designed to give prominence to a small 
(about 4,C00) administrative core, the members of which possess 
a high degree of uniformity of background, training and motiva- 
tion. This central group, under the Cabinet, controls the ad- 


31 Fabian Society, Special Committee, The Reform of the Higher Civil Service 
(London, 1947), p. 36. 
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ministration of the entire government, and stands between 
the rest of the Civil Service and the Cabinet, Parliament and 
the public. As an organization it appeals to the mind of the 
administrative theorist for it is simple where the American 
civil service is complex. The Washington scene during the last 
twenty years has presented a kaleidoscope of changing agencies 
and officials, each clamoring for the ear of the President, of 
Congress and of the public. Anyone who has compared the 
British and American governments at work will be able to 
sympathize with the British official sent on a mission to wartime 
Washington. ‘On any complex problem various American 
departments would openly and loudly state divergent views; 
consequently the British approach—the line thought out in 
private and followed in public—seemed constrained and 
suspicious. ’’*? 


THE EFFECT OF CENTRAL COORDINATION ON THE NATURE OF 
THE CIVIL SERVICE 


It is impossible to leave a discussion of the cohesiveness of 
the British Civil Service without a reference to the role of the 
Treasury. It is this institution which can insist that problems 
be viewed as they affect the government as a whole. Such in- 
sistence takes place from the point of initiation of policy and not 
when opposing sides have strengthened their ranks and are 
ready to commence open combat. Before the Cabinet receives 
new proposals the Treasury must consider them and few that it 
disapproves are likely to be realized. The Permanent Secretary 
to the Treasury, also known as the Head of the Civil Service, 
writes of the change that took place after World War I: 


“ce 


. . the Treasury was now regarded, by Ministers and Cabinets, 
as having a dual task, first of keeping watch upon the total share 
of the national resources devoted to public expenditure, and secondly 
of sifting the projects submitted to them, and only approving those 
which would give best value for money.””** 


The Treasury also controls personnel policies throughout the 
Service, and promotion to the highest posts is impossible with- 
out its approval. With these dual implements, control over 

32H. Weeks, ‘“‘Anglo-American Supply Relationships,” in D. N. Chester (ed.), 
op. cit., p. 81. 


33 Sir E. E. Bridges, Treasury Control (Stamp Memorial Lecture, 1950) (London, 
1950), pp. 9-10. 
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finance and personnel, the Treasury overshadows other de- 
partments and is capable of intervention on any matter great 
or small. 

To find any American counterpart it would be necessary to 
imagine the amalgamation of most of the powers of the Civil 
Service Commission, the General Accounting Office, the Execu- 
tive Office of the President with the Council of Economic 
Advisers and the Bureau of the Budget. Perhaps one should 
add the Federal Reserve Board and of course, the Treasury 
Department. To conjure up such a vision would be to contem- 
plate the end of the present system of administration. The 
Executive Branch is not based upon a high degree of central 
control and is unlikely to become so. Certainly it is very 
difficult to imagine the Congress allowing such a Leviathan to 
be created, which must lessen its own financial and admin- 
istrative power. 

The United States are governed by President and Congress; 
the United Kingdom by the Cabinet. The United States are 
dedicated to social equality and are ‘“‘committed to the basic 
concept that not only our own progress but the swmmum bonum 
itself is more likely not only of attainment but of better attain- 
ment through the expression of the individual character and 
will than through the expression of collective wills and charac- 
ters.’’"*4 Britain retains distinctions of social class and is more 
willing to enlarge the area of governmental action. It is not 
therefore, surprising that the respective bureaucracies are 
different in nature, in operation and in what is expected of 
them. This may account in part, but not I think entirely, for 
the satisfaction which is generally displayed toward the one 
and the reproaches which are normally heaped upon the other. 
Thus an unofficial committee investigating the higher Civil 
Service of Great Britain, begins its report with the rather 
smug warning: ‘The fact that we have in Britain what is 
probably the best Civil Service in the world, should not prevent 
us from asking how it may be improved.’’* British civil 
servants have an equally high opinion of their profession. 
“The public expects from them a standard of integrity and 
conduct not only inflexible but fastidious, and has not been 


*¢ E. Kefauver, op. cit., p. 1. 
** Fabian Society, op. cit., p. 5. 
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disappointed in the past.”** There may be Americans who 
would not wish to boast that their bureaucracy was the best 
in the world, but most must regret the inability of some public 
servants to claim that their standards of conduct have been 
‘not only inflexible but fastidious.’ It has been suggested that 
the explanation is to be found in the general disregard for law 
in American life; corruption in the civil service is thus inti- 
mately connected with the ‘fixed’ traffic ticket and the job or 
privilege obtained by influence.* There is an element of truth 
in this, but it is too general and leaves unexplained the fact that 
most civil servants are honest and many agencies have main- 
tained the highest standards. 

All such theories are attempts to analyze the negative aspect 
of the ethics of bureaucracy, to answer the question, why do 
public officials transgress? But the idea of transgression im- 
plies the breach of an accepted moral code. It is therefore 
worthwhile to investigate the moral obligations, rights and 
duties of a civil servant, and how he is encouraged or dis- 
couraged from fulfilling them. 

“The first duty of a Civil Servant is to give his undivided 
allegiance to the State at all times and on all occasions when 
the State has a claim upon his services.’’** Such a statement is 
unexceptionable, but allegiance is more easily given to a person 
or at least to an institution whose voice can be heard more 
distinctly than that of ‘the State.’ 


“The loyalty of every citizen in the State is to the country at 
large. It is the country’s bread that he eats, not the bread of the 
Ministry of Health or the Department of Agriculture, or the Ex- 
chequer and Audit Department. If he finds something which he 
thinks it is in the interest of the country to point out, he ought not 
to be deterred from doing his plain duty by the feeling that he 
might be disliked in his own department or might prejudice his 
personal advancement.” 


Another admirable principle, but Mr. H. A. Simon makes a 
pertinent comment upon it, when he writes: ‘Loyalty to the 
larger group will result when loyalty to that group is rewarded 


% Cmd. 3037, 1928, Report of the Board of Enquiry appointed by the Prime 
Minister to investigate certain Statements affecting Civil Servants, p. 22. 

* Cf.‘‘How Corrupt is America?” The Economist (May 3, 1952), pp. 290-1. 

% Cmd. 3037/1928, p. 21. 

39 -y Higgs, ‘‘Treasury Control,’’ Journal of Public Administration, Vol. II, 
p. 129. 
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even in conflict with loyalty to the smaller group.’ It is 
surely unrealistic to expect that a man will jeopardize his 
career except upon a major issue of conscience. What needs 
to be provided is that a man should have no undue fear of 
losing favor because he prefers the greater to the lesser cause. 


THE PROBLEM OF INCENTIVES 


Whether a man is encouraged or discouraged by the rewards 
he receives will depend largely upon the expectation he has 
formed as to what is his due, or what is normal in the group 
of which he is a member. A civil servant who enters young and 
as a result of stiff competition has presumably made up his 
mind that the prospects of reward offered by a civil service 
career are satisfactory. The recruit to the Administrative 
Class of the British Civil Service knows that he will work his 
way up the ‘promotion pyramid’ and probably will reach the 
rank of Assistant Secretary by the time he is about 40.“ He 
knows also that the government is aware of the problem of 
providing proper age distribution and a proper ratio of senior 
to junior ranks to ensure the career prospects of able young 
men. The civil servant’s income can thus be foreseen with 
reasonable accuracy for the greater part of his life. The report 
of the committee of the Fabian Society wanted an even greater 
degree of career planning than exists at present. They sug- 
gested the introduction of ‘promotion age zones,’ which would 
mean for example, that promotion to Assistant Secretary must 
be given to persons under 41. Further, civil servants not 
promoted beyond the rank of Principal would be liable to 
compulsory retirement at the age of 45. Such a career program 
would be comparable to that of the Armed Forces in Britain.*? 
Even without such innovations, the British civil servant has a 
settled impression of the progress in authority and in income 
he is likely to make. Of course, this progress can be speeded 
up or slowed down, when his expectations would have to be 
revised accordingly. But in any case he will proceed per gradus, 
non per saltus. 

# H. A. Simon, Administrative Behavior (New York, 1948), p. 217. 

“ Fabian Society, op. cit., p. 25 ff. Of the entrants of 1905-14, by 1944 25% had 
left the Service (the size of this group was affected by World War I), 12% were 
still in the rank of Principal and the remainder were at the level of Assistant 


Secretary or above. 
“3 Ibid. pp. 28-31. 
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The North American civil servant can form no such clear 
picture of his prospects. He is hired to do a job and is allowed 
to compete for bigger and better jobs and his seniority will be 
counted among his qualifications. If he is in an expanding office 
his chances are good, but outsiders may be brought in over his 
head. And the positions at the very top may be awarded on 
political grounds. So that, once he is in a job, it ‘pays’ to look 
around and see if he can better himself without waiting too 
long for the regular operation of the promotion system. An 
extreme case is that of a successful Canadian civil servant who, 
in 28 years’ service, entered 59 competitions for better jobs. 
That a man earning a substantial salary should apply twice 
a year for any attractive job that is going indicates the state 
of mind induced by the competitive career system. It is 
not surprising that the possibility of a job outside the civil 
service may also be entertained; in any case a return to govern- 
ment employ is always possible. It is under such circumstances 
that the acceptance of employment in private firms with which 
the civil servant has had official dealings becomes undesirable, 
and one begins to look with some misgiving at Mr. Jones’ list 
of R.F.C. alumni. This is a problem that has arisen in England, 
in spite of the different career sense, and the acceptance of 
such appointments within two years of leaving the Service 
requires government approval.** Basically, this is a matter of 
common honesty and can be controlled to a large extent by 
appropriate rules and unfailing disciplinary action against 
offenders. It is worthy of note that the investigation of charges 
made against a number of English civil servants was com- 
mitted to three senior members of their own profession. Their 
formulation of the relation between the private interests and 
public duty of a civil servant is worth repeating. 


A Civil Servant is not to subordinate his duty to his interests; 
but neither is he to put himself in a position where his duty and his 
interests conflict. He is not to make use of his official position to 
further those interests; but neither is he so to order his private 
affairs as to allow the suspicion to arise that a trust has been abused 
or a confidence betrayed.“ 


The British Civil Service attracts men and women who do 
*8Cmd. 5517/1937, Memorandum: Acceptance of Business Appointments by 


Officers of the Crown Services. 
“ Cmd. 3037/1928, p. 21. 
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not place the attainment of a large income at the head of the 
satisfactions they hope to find in a career. ‘The Civil Service 
is and will remain a service, in which dazzling individual 
rewards are inappropriate,” is the blunt conclusion of a recent 
enquiry into Civil Service pay.“ An American civil servant is 
not likely to expect to become a rich man, unless he regards a 
period with the government as preparation for better things to 
come. In this latter case he might look upon his stay in Wash- 
ington as an opportunity for making ‘contacts’ and for acquir- 
ing knowledge and skills for subsequent use. 

One of the compensations that may console the career civil 
servant for the absence of dazzling monetary rewards is the 
security of the employment. Once tenure has been secured, a 
job lasts until retirement and is followed by a pension. The 
English civil servant will find some satisfaction in the social 
status of his profession and the prospect of crowning a dis- 
tinguished career with a knighthood. It would, I suppose, be 
too shocking to American republicanism to suggest that much 
useful energy can be obtained in return for some insignia or 
document. Yet there seems to be no objection to adding Ph.D. 
to a person’s name and using such honorifics as ‘Doctor,’ or 
‘Senator,’ or ‘the honorable.’ Perhaps one might institute the 
use of the letters ‘L.M.’ for Legion of Merit and accord with 
it the title of ‘honorable?’ 

Possibly the greatest compensation of the civil servant lies 
in the feeling that he is in contact with and able to influence the 
men who are controlling national and world affairs. This 
sense of purpose and accomplishment must be diminished where 
new heads of departments frequently bring with them an 
entourage of advisers known to them on personal or political 
grounds. The issue being discussed here is not whether this is 
the best manner of executing policy, but rather the effect such 
conduct has upon the civil servant. Consider the position of 
Mr. E. Burlew as told in evidence by Mr. Ickes: 


I reduced his salary and changed his status and brought in Harry 
Slattery, whose office was next to mine, whereas Mr. Burlew’s had 
been next to my predecessor’s, and Harry Slattery became my 
confidential man.” 

“6 Cmd. 7635/1949, Report of the Committee on Higher Civil Service Remunera- 


tion, para. 18. 
“U.S. Senate, Committee on Public Lands and Surveys, 75th Congress, 3rd 
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It may be supposed that Mr. Slattery’s loyalty, under such 
circumstances, would be directed toward the individual who 
appointed him. This bond would be much stronger than the 
normal expectation of loyalty between superior and sub- 
ordinate.*’ In most cases, personal or small-group loyalties run 
counter to the interests of the larger organization. Thus a 
superior usually feels that his subordinates should not criticise 
him or discuss evidence of shortcomings of his unit with ‘out- 
siders’ or with representatives of a higher echelon. In return 
the subordinates expect that their superior will come to their 
defense if needed and will conceal their minor mis-doings from 
the eyes of higher authority. A similar disposition to ‘cover 
up’ exists between equals even though they should be in 
competition for favor or promotion. None of this is in any way 
peculiar to governmental bureaucracy, except that control of 
hiring and firing is more likely to be beyond the reach of an 
immediate superior who therefore lacks an important means 
of exacting personal obedience. But if high policy positions are 
held by Mr. Ickes’ ‘confidential man,’ loyalty will be owed, not 
to the department, the government as a whole or the public 
welfare, but to Mr. Secretary himself. 


BUREAUCRATIC OBLIGATION—CLAIMS OF THE SUPERIOR 
VS. CLAIMS OF CONSCIENCE 

A formalistic approach to the problem of bureaucratic ob- 
ligation would indicate that every valid order from a recognised 
superior is to be obeyed. A valid order would be one that does 
not contravene existing law or the orders of a higher authority. 
This formulation supposes organization in the form of strict 
hierarchy, with the higher levels wreathed and obscured in the 
mists of sovereignty. Thus the job of a civil servant is not to 
originate but to execute; ‘policy’ is a matter for the people and 
their chosen representatives, to whose aid and service the 
bureaucrat should dedicate himself. If his conscience tells him 
that a policy is wrong he may protest; if his protest be of no 
avail he must submit or quit. Unfortunately, the bureau- 


Session, January 11, 1938, p. 4, quoted in A. W. Macmahon and J. D. Millett, op. 
cit., p. 134. 

“ For a general discussion of problems of loyalties in administration see, H. A. 
Simon, ch. X, ‘‘Loyalties and Organizational Identification,” op. cit. 
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cratic world is not as simple as the legal formalists would have 
us believe. 

The task of the bureaucrat is not one of the giving and re- 
ceiving of clear-cut ‘orders.’ The civil servant can frustrate 
the will of his superior more easily by withholding or distorting 
information than by direct disobedience. Let us take an 
example from that preceptor of all civil servants, H. M. 
Treasury. Lord Keynes, writing of the dollar position in the 
First World War: 


Chalmers and Bradbury never fully confessed to Ministers the 
extent of our extremity. . . . This was because they feared that, 
if they emphasized the real position, the policy of the peg might be 
abandoned, which, they thought, would be disastrous.* 


Such conduct, such disloyalty to Ministers, can be justified, if 
at all, only by invoking a higher loyalty, loyalty to the public 
welfare. But this is very dangerous ground. May each civil 
servant claim the right to interpret the needs of the public 
welfare and to act accordingly? Or is there to be a rule of 
‘clear and imminent disaster’ that could be used to justify a 
departure from the normal rules? Perhaps such judgment 
should be passed, not by the individual, but by the collective 
professional wisdom of the civil service. And then, if the 
service, collectively, regards, say, ‘socialism’ as a national disas- 
ter is it to arrogate to itself an extra-constitutional power of 
veto over measures which meet its disapproval? A professional 
civil service, drawn from a narrow range of society, in no way 
representative of the community at large, might be tempted 
thus to impose its collective prejudices upon the nation; its 
members might try to become civil masters rather than serv- 
ants. 

The alternative may be a representative civil service, drawn 
from all groups, and being almost as heterogeneous as the 
society it served. But what of the loyalties of the civil service 
then? A Texan, a negro, a Scot or a French-Canadian al- 
ready feels strong ties of locality, and it would surely be of 
dubious worth to encourage him to regard himself as a protag- 
onist for local interests within the civil service. It may be 
argued that competition between such groups would result in 


an See R. F. Harrod, The Life of John Maynard Keynes (New York, 1951), p. 
4. 
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a compromise national policy, but experience of interest 
groups in other fields would seem to refute this. The case 
against the formal or even informal representation of local 
or economic interests in the ranks of the civil service carries 
conviction. This does not mean, for example, that the problem 
of securing French-Canadians in the civil service ought to be 
ignored ; it does mean that once appointed, a French-Canadian 
should be encouraged to think and behave as a civil servant 
rather than as advocate for the interests of his co-linguists. 

A different issue is raised with the claim that the civil service 
should reflect the major political viewpoint of the government 
of the day. Where parties are not divided strictly on lines of 
principle, or where differences are confined to minor issues, 
civil service impartiality is not seriously threatened. But, the 
argument runs, if there should be a change in the fundamental 
purposes the state proposes to serve, then corresponding 
changes must be made in the agents that the state will employ. 
Mr. J. Donald Kingsley speculates upon the future of the 
British Civil Service: 

If the working classes should emerge from the war as the dominant 
force in the State, the present Civil Service will be reformed from 
top to bottom. For bureaucracies, to be democratic, must be rep- 
resentative of the groups they serve.” 


And again: 


Above all, it (the State) will require men wholly committed to the 
purposes the State is undertaking to serve.” 


Mr. S. M. Lipset reaches a comparable conclusion from a study 
of the government of the Province of Saskatchewan by the 
Co-operative Commonwealth Federation (socialist party.) 

It is apparent, however, that there is a direct relation between the 
extent and vigor of reform and the degree to which key administra- 


tive positions are staffed by persons who believe in the formal goals 
of the CCF.®! 


It is undeniable that enthusiasm for a cause can attract to 
government service men and women who would not otherwise 
accept civil service positions. In the early years of the New 

# Jj. D. Kingsley, Representative Bureaucracy (Yellow Springs, Ohio 1944), p. 


05. 
© Thid., p. 304. 
51S. M. Lipset, Agrarian Socialism (Berkeley, California, 1950), p. 270. 
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Deal, Washington received a large influx of young people filled 
with the ambition to re-fashion the pattern of American 
society. Enthusiasm, especially enthusiasm among civil serv- 
ants, has its dangers. If the cause be child welfare or pest 
control, then ardor is certainly to be praised; but if it be the 
making of a social revolution its desirability appears dubious. 
If enthusiasm for socialism or the New Deal is to be allowed, 
even encouraged, there remains no clear line to discourage 
partisanship on behalf of the party or the boss. 

Doubts have been expressed whether a civil service can be 
genuinely impartial; whether its ‘inarticulate major premises’ 
do not constitute a major if unrecognized bias. In sonorous 
language, an official British committee suggests that such 
doubts are ill-founded. 


The characteristic which has long been recognised in the British 
administrator and extolled as a special virtue is his impartiality, and, 
in his public capacity, a mind untinged by political preposses- 


sion. . . . The Administrative civil servant voluntarily enters a 
profession in which his service to the public will take a non-political 
form. . . . The deliberate choice of a profession in which he knows 


that his service to the public will take this form gives a bent to the 
mind.*? 


CONCLUDING NOTES 


The road that begins with influence, persuasion and argu- 
ment, and ends with obstruction, deception and disobedience, 
is a difficult one to travel. But every senior civil servant goes 
some way upon it. The precepts of common honesty will not 
prove of much assistance. The civil servant may adopt a 
competitive stand and play for success, using such tactics as 
will help him win his point. On this basis he would be deterred 
only when the means seemed likely to defeat its own ends or 
to incur official disfavor that might threaten the civil servant’s 
position or prospects. The alternative is to appeal to the 
ethical code of his profession. An army officer, taking his unit 
into combat, is trained to think only secondarily of his own 
and his unit’s safety and ‘success’; his primary task is to con- 
tribute to the success of the whole army even though this 
should mean the sacrifice of his own men. The analogy is by no 
means perfect, but it serves to illustrate the difference between 


52 Cmd. 7718/1949, Report of the Committee on the Political Activities of Civil 
Servants, p. 14. 
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a professional outlook and one based upon an ethic of immedi- 
ate success. 

The bureaucrat has to cultivate that ‘bent to the mind’ 
which will guide his behaviour. He must examine the possible 
modes of conduct and compensate, in so far as he is able, for 
personal or institutional causes of bias. He is not to seek to 
advance himself, his department, his profession or his cause 
(if he have one), at the expense of the general public. This is, 
of course, a negative rule. It tells nothing about the content 
of the concept of the interest or welfare of the community. 
And to say that the civil servant must endeavour to attune 
himself, throughout his career, to the indications of public 
interest, leaves the issue still vague. But it is this professional 
sense that distinguishes the responsible from the irresponsible 
bureaucracy, and it is to the degree that the results of the 
operation of this sense are accepted by the public and the 
politicians, that the civil service is able to play a satisfactory 
role in the community. 

Should a civil servant adhere to this rule he will be rewarded 
with the professional approval of his colleagues. “. . . the 
Civil Service, like every other profession, has its unwritten code 
of ethics and conduct for which the most effective sanction 
lies in the public opinion of the Service itself. . . .”** Of 
course, public opinion will be of no avail if the whole weight of 
institutional pressure is in the opposite direction. If the estab- 
lished system rewards selfish action directed to limited ends 
then professions of devotion to the general welfare will prove 
little more than lip service. 

It must always be remembered that the authority of the 
civil service is limited. If its actions do not meet with the ap- 
proval of the holders of formal political power, the service can 
be corrected by law or by political order. It does not, and 
should not, set the limits which govern its own power. Provided 
that the representatives of popular government watch closely 
the exercise of the power they have delegated, the bureaucracy 
is likely to render better service to the community if it is allowed 
to develop some degree of professional autonomy. 


§§ Cmd. 3037/1928, p. 21. 
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FORMS AND FORMATION OF COALITION 
GOVERNMENT WITH SPECIAL 
REFERENCE TO POST-WAR GERMANY 


Dolf Sternberger 


TS newest edition of the Encyclopedia Britannica defines 
“Coalition” as ‘‘a combination of bodies or parts into one 
body or whole.” It then refers immediately to the political 
connotation of the word, which differs peculiarly from the basic 
meaning. Coalition in this second instance is defined as “An 
alliance or temporary union for joint action of different powers 
or states . . .; also the union in a single government of dis- 
tinct parties or members of distinct parties.’”’ This second and 
political connotation of the word seems to have become prev- 
alent on the European continent only in the present century. 
In any case, it is not yet found in the pertinent paragraph of the 
Grande Encyclopédie of the 1880’s, where one might most 
reasonably have expected to find it. The discussion of the 
prevailing international law or war policy connotation in the 
French work certainly adds a significant characteristic to the 
English definition: that a coalition is an alliance formed against 
a single power of superior strength and sovereignty. The 
alliance against Louis XIV, against the France of the revolution 
and against Napoleon illustrate this pointed meaning. 

When we speak today of a party coalition formed for the 
purpose of governing, as a rule we no longer think of the original 
sense of growing together or fusing indicated by the old Latin 
“coalescere.”” On the contrary, we distinguish very sharply 
and distinctly between “fusion” and “coalition,” since the 
preservation of the independence of the participating bodies 
with respect to their organization as well as their will is an 
essential characteristic of the latter. The more or less per- 
manently latent possibility that the coalition relationship may 
be ended by one or the other partner apparently plays a far 
greater role in this domestic political phenomenon of coalition 
which we are here discussing than in the international or war 
coalition. Only rarely does an agreement between parties, 
concluded for the formation of a coalition government, include 
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provisions regarding the term of duration of the contractual 
relationship. 

The coalition relationship, then, is particularly character- 
ized by lability rather than permanence. This is the case even 
though certain constitutional provisions, such as the sole 
responsibility of the head of government to the parliament, or 
the so-called ‘‘constructive” vote of no confidence,! together 
with the stability of the government contribute to the en- 
durance of the coalition relationship. By guarding against 
coalition crises, these provisions seem thus to obscure the true 
lability. Nevertheless, it is just as true that the original urge 
which created the system of coalition-government, the motivat- 
ing idea, works within this system, now visibly, now obscured, 
striving to bring about a close joining together or growing 
together. For differentiated, separated powers which are 
present in the people of a state and which supposedly are rep- 
resented in a parliament founded upon the principle of repre- 
sentation, should willingly come to an agreement and a union 
with one another in the government. This agreement by way 
of union should crown the edifice of a self-governing people. 
However broad or limited, large or small, a concrete coalition 
government may be, its character as a coalition carries with 
it a trace, no matter how ephemeral, of this idea of agreement 
through union of those who are separated. The process of a 
total growing together or fusion we find in the contemporary 
political world only where a single partner bent on total power, 
with the aid of his own mass-organizations, including para- 
military and military organizations, exercises a pressure which 
transforms the union through force and terror into a block or 
“National Front.”” The firmest of all coalitions is that of the 
wolf with the lambs, and this fact, which we have had ample 
opportunity to observe, must cause us to make explicit the 
idea of coalition as such, the shadowy conception of the inner 
agreement through union, and to think it through critically. 


1 This reference is to the provision of the German Basic Law (Art. 67) which 
permits a vote of no confidence only in the form of the election of a new chancellor. 
Its purpose is to prevent the irresponsible votes of no confidence which, com- 
pounded of mutually hostile groups, do not lead to a new government until after 
protracted negotiations. They are the bane of French democracy and were the 
bane of the Weimar Republic (Editor’s Note). 
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THE SPHERE OF COALITION GOVERNMENT 


If one were to draw up a political map of the world from the 
point of view of governmental systems, it would show in what 
region of the contemporary world coalition governments are 
in the main located. This territory stretches almost exactly 
from the borders of. the pure totalitarian Moscow system, 
characterized by the dictatorship of a single party without 
opposition or competition, to the borders of the Anglo-Saxon 
system, which is based on the possibility of responsibility al- 
ternating between two parties, that is, on the interplay of 
government and opposition. This territory is of course identical 
with the sphere of multi-party systems and, at the same time, 
approximately identical with the European Continent. Cer- 
tainly it is not identical with that area wherein the parliamen- 
tary system of government is used, because that, on the one 
hand, reaches considerably further since it encompasses 
England and many countries of the British Commonwealth, 
and, on the other hand, ends sooner to the east than does the 
coalition system. These boundaries will naturally only be 
accepted if, for the moment, the following premises are assumed. 
We shall first of all abstract from the differences of written 
constitutions and turn our attention exclusively to the forma- 
tion of the actual ruling power; and we shall, secondly, for the 
moment deal jointly with that area within which coalition 
formations change and move, and that in which they have been 
brought to a standstill and may only be recognized in petrified 
or entombed form.? 

According to the Political Handbook of the ‘World published 
by the Council on Foreign Relations, nineteen out of twenty- 
four European countries* had coalition governments, real or 
ephemeral, alive or corpselike. The exceptions included Spain 
and Portugal on the one hand, neither of which is any longer 
characterized by party government; Turkey, for quite different 
reasons, where surprisingly a two-party system on the Anglo- 
Saxon pattern has developed out of the authoritarian govern- 
ment of Kemal and Inénu; and, for still other reasons, Norway 
and Belgium, where, despite the multi-party structure, a 


2 We shall leave aside the scattered offshoots of the coalition sphere which may 
be encountered in a few South American countries and occasionally also in some 
countries of the Commonwealth, such as South Africa or Australia. 

* England is not included in this count. 
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single party by happy circumstance controlled the government 
without having to rely on coalitions. In this last instance, the 
urge to coalition yielded to the chance to rule. Among the 
remaining nineteen nations, there are thirteen West-Euro- 
pean countries, five East-European satellite countries and 
Yugoslavia. Among this last group—to which may be added 
the Soviet Zone of Germany if desired—the degree of rigidity 
or petrification of the original coalition-structure differs, as 
everyone knows, but I do not intend here to investigate the 
causes of these differences. In any case, it is worth noting that 
the above-mentioned Handbook in its 1951 edition, in an im- 
partial listing which does not concern itself with matters of 
interpretation, in fact designates the governments of Poland 
and Rumania as coalition governments and cites each partner 
separately, while in the other cases the authentic designation 
“Peoples Front,’’ ‘National Front,’’ and ‘‘Fatherland Front’”’ 
is given, those pleasant sounding epitaphs of terrorized coalition 
relationships. With the single exception of Yugoslavia, where the 
deadly melting together has progressed to the point where the 
single components of the Peoples Front coalition have become 
almost unrecognizable, the different party or organizational 
antecedents of single cabinet members are still mentioned 
everywhere. 

In short, we have here with respect to our subject first of all 
to make the general distinction between flexible and petrified 
forms of coalition government. Surely the characteristic labil- 
ity of the party compact which I have sketched already con- 
stitutes a decisive mark of the flexible form. However, it is 
equally certain that it is not the stability of such compacts, 
but rather the disappearance of the compact relationship in 
favor of progressively increasing arbitrary dictation on the 
part of the totalitarian partner which characterizes the petrified 
forms. 

I shall now supplement this survey with a brief look at the 
cabinets of the Laender of the German Federal Republic and of 
West Berlin. We have had in these twelve Laender since the 
establishment of elected provincial diets or representative 
bodies altogether twenty-eight cabinets.‘ Of these twenty-eight 

‘In the definition of a single cabinet I follow in the main the interpretation 


which the political organs of the respective Laender of the Republic themselves 
express in their documents. By a new cabinet is meant one which has come into 
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German Laender Cabinets, twenty-three were coalition cabi- 
nets, while in five cases the possibility of government by a single 
party with different opponents was seized upon, in some in- 
stances voluntarily and in others by necessity. Of these five 
practically only two remain, the cabinet of Hesse and the sen- 
ate of Hamburg. In both cases the possibility of coalition- 
free government by a single party obviously derives from the 
procedure used in the elections for the parliament. Without 
a doubt fundamental internal decisions are responsible for 
each of these cases, decisions which enable the political party 
involved, the SPD, to free itself of the preconceptions of 
“agreement through union” as well as from the compulsion 
of forming a majority through addition which parliaments 
based upon proportional representation necessitate. This 
is in fact a two-fold, and not a single internal decision, for 
our problem does not consist simply in whether the composi- 
tion of a parliament forces a party agreement in order to assure 
formation of a majority. It lies also in the deeper dimension of 
the question, whether this arithmetical necessity is in fact felt as 
an unpleasant compulsion, or whether, on the contrary, it is 
taken or even welcomed as a matter-of-course result of that 
urge to union of which I have spoken before. 


COALITION GOVERNMENT IN ENGLAND 


While coalition-government is patently the rule on the 
continent, it is the exception in England. We must dedicate 
some brief observations to this exceptional English form, which 
is basically different from all other systems, before we enter into 
the analysis of the continental and particularly the German 
form. “England does not love coalitions,’’ said Disraeli,’ and 
this sentence is still quoted in England today. Her system of 


being as the result of a new act of union called forth either by an election or a 
coalition crisis, regardless of whether the office of the head of government has been 
taken over by the same or another person; this means above all that the mere 
dropping out of a partner, perhaps the Communist one, does not imply that a new 
cabinet must be conceptually assumed to have come into being and counted, so 
long as the dropping out has no significant influence on the further composition 
of the government and calls forth no crisis. 

5 The comment was expressed in connection with a speech which Disraeli 
delivered the night of December 16 to 17, 1852, to defend his budget and the 
cabinet of Derby against the ‘‘coalition’’ of Whigs, Radicals, and Peelites which 
won the majority nevertheless and took over the government under Aberdeen. 
See William Flavell Monypenny, Life of Disraeli (London, J. Murray, 1910-20), 
Volume III, pp. 446-47. 
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government, according to the significant formulation of Bage- 
hot which totally upset the previous Montesquieu-oriented 
interpretation, rests on the “close union, the nearly complete 
fusion, of the executive and legislative powers.’* This may, 
by the way, in a certain sense be asserted with equal validity 
about many continental governmental systems. But it draws 
its life strength out of that other concrete separation of powers, 
namely the separation of government and opposition, which 
contradicts the conception of agreement through union of the 
political powers. On the contrary, it seems rather to create 
such agreement in a never-ending process by the steady pros- 
pect of turns alternating among the powers, of the change of 
responsibility for government and nation. Nonetheless, in all 
the actual strife and opposition of the battling parties in 
England there remains a sufficient reserve of potential con- 
sensus so that in a pressing emergency, such as the First or 
Second World War or the economic crisis of '31, they let 
themselves be mobilized in the form of an alliance, a coali- 
tion, a National Government. One cannot doubt that this 
reserve of consensus which quickly becomes available in such 
exceptional circumstances, could be accumulated and is supple- 
mented continually precisely because the different political 
parties each by themselves have learned to carry the undivided 
responsibility for the government of the land. It is worth not- 
ing, incidentally, that the concept ‘‘coalition,” though ap- 
parently first used in England to designate the union of parties 
for the purpose of governing, has recently gone out of style there 
and been replaced by the designation ‘‘National Government.” 
Perhaps they wish, through this change of usage, to avoid just 
that taboo which is expressed in Disraeli’s sentence about 
coalition. 

In the case which immediately confronted Disraeli, the 
coalition included three parliamentary groups, while it ex- 
pressly excluded the fourth, the actual Conservative Party; 
the coalition was only made possible because the followers of 
Peel had split off from the Conservative Party block in connec- 
tion with the fight over the corn-laws and had approached the 
Manchester School. The front of the free traders against 
the landowners had broken through the previous party lines 


* Walter Bagehot, The English Constitution, World Classics Series (Oxford 
University Press, 2nd edition, London, 1867 . . . 1949), p. 9. 
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and for a limited time created a multi-party system. It was 
Disraeli’s task in the next years and decades to re-establish 
the unity of the Conservative Party. This extraordinary con- 
fused condition of the English lower house in the fifties of the 
last century can scarcely be compared with English party 
affairs of our own century because at that time there was not 
yet a solid extra-parliamentary party organization. Parties 
existed only in Parliament and in the aristocratic society, but 
not among the mass of the people. The case of a coalition re- 
sulting from the splitting of one of two great parties has recurred 
to any extent only once in the present century—with the 
cabinet of Ramsey MacDonald in 1931. Mostly, however, 
British coalitions signify an alliance between majority and 
minority—or minorities. In recent times they are formed ex- 
clusively in situations of national danger or emergency, and 
it is that fact which clearly distinguishes this form of coalition 
government from all others. Anyone interested in understand- 
ing the conditions, methods and tempo of the formation of 
such an English coalition cabinet would do well to read that 
chapter of the first volume of Winston Churchill’s memoirs 
of World War II in which he portrays with the conciseness 
of a great novelist the fall of the Chamberlain government 
and the process by which he was entrusted with the office 
of Prime Minister, that is, the events of May 7 to 10, 1940.’ 
One sees here that although Chamberlain still had an adequate 
majority, as the vote showed, after the excited debate in the 
House of Commons, he himself realized after little hesitation 
the necessity for resigning and leaving the way open to the 
formation of a National Government: 


He felt he could not go on. There ought to be a National Govern- 
ment. One party alone could not carry the burden. Someone must 
form a government in which all parties would serve, or we could 
not get through.® 


With these sentences, concise and yet not devoid of nuances, 
Churchill describes the impression that he received of Chamber- 
lain’s mood and thoughts in a brief conversation for which the 
Prime Minister had asked him to come to his room immediately 


7 Winston S. Churchill, The Gathering Storm (Boston, Houghton Mifflin Co., 
1948), pp. 658-667. 
8 Op. cit., p. 661. 











166 DOLF STERNBERGER 


after the close of the debate in the House of Commons. This 
was, at the same time, the first of a total of only six apparently 
brief conversations by which the new cabinet was formed— 
its political foundation, its personnel, and the organizational 
form commensurate with the demands of war. The second of 
these conversations took place between Chamberlain and 
Churchill on the one hand and the leaders of the Labor Party, 
Attlee and Greenwood, on the other hand, on the following 
afternoon at Downing Street. I would call the third in the 
series the discussion inside the party conference of the Labor 
Party, which was meeting at the same time, the discussion 
which resulted in the final resignation of Chamberlain and, at 
the same time, in the participation of Labor in the new cabinet. 
The fourth conversation, on the morning of May 10, took place 
between three persons, Chamberlain, Churchill, and Lord 
Halifax, and from it emerged the decision that Churchill and 
not Halifax would be the successor in the cabinet leadership. 
In the fifth, on the afternoon of the same day, Churchill was 
formally entrusted with the office by the king, and in the sixth, 
a little less than an hour later, Churchill once again came 
together with the leaders of the Labor Party and informed 
them briefly of the persons that were to occupy the most 
important seats in the Cabinet. Incidentally, in this con- 
versation, according to Churchill, the respective names were 
suggested by himself, not by Attlee. One may view this fact 
as a positive indication of the relative freedom of decision of 
the designated Prime Minister in forming the cabinet, although 
the altogether extraordinary historical circumstances of the 
war days certainly do not permit one to generalize. 

I may take this opportunity to mention that English authors 
clearly pose this question of the governmental chief’s freedom 
of decision also for the normal case of a cabinet which must be 
formed by the majority party alone. However, they seem to 
be at odds on how to answer the question from their own 
national experience. Bagehot thinks that the independence of a 
Prime Minister in the formation of his cabinet is not very 
considerable; his freedom extends more to the distribution of 
the positions than to the choice of persons. Harold Laski, on 
the other hand, speaking however in the relevant passage of his 


® Bagehot, Op. cit., p. 11. 
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Grammar of Politics more of wishes and norms than of ex- 
perience, considers it axiomatic that the Prime Minister 
should have the freedom to select his own colleagues, that is, 
the Prime Minister as individual and not his party." He also 
concedes that no Prime Minister can overlook a number of 
claims which leading members of his party have earned, but he 
distinguishes sharply between such claims as derive from talent 
and qualification and others that derive from the backing of 
the masses and popular opinion which one or another ministerial 
aspirant may arouse by gaining the support of and calling 
upon a special group which he “represents” inside the party. 
Against this latter sort of claim Laski warns most emphatically 
in the interest of flexibility and controllability of the cabinet. 
This he also declares to be an overwhelmingly important re- 
quirement of the politics of government. In a certain sense, 
one may see in this comment of the socialist theoretician a new 
indication of the profound truth of that sentence, that “Eng- 
land does not love coalitions.’’ For they consider them in- 
appropriate even in such cases where it is a question, so to 
speak, only of the coalescence or union of the different points of 
view within one and the same party; for a cabinet has to serve 
the whole nation. 


THE CONTINENTAL COUNTERPART OF THE NATIONAL 
GOVERNMENT 


The national coalition which was, in the English sense of 
the word, the true coalition, i.e., that which alone deserved the 
name, was a union of all parties, or, as one likes to say in 
Germany, “the concentration of all powers.’’ Considering the 
conditions of the multi-party system, the national coalition 
on the continent looks quite similar to the British National 
Government, if one looks at the motivation of such union and 
at the feelings and ideology that usually accompany its forma- 
tion. Its structure, of course, presents quite a different picture. 
Since 1946 there have been in the Laender of the German Fed- 
eral Republic, including West-Berlin, altogether nine cabinets 
to which such a character may be ascribed. I am thinking not 
only of those governments which were all-party governments 


” Harold J. Laski, A Grammar of Politics (Fifth Edition, London, Allen and 
Unwin, 1948), 357-358. 
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in the literal sense of the word, but also of several cabinets 
which, perhaps after the dropping out of the Communist mem- 
ber, still represented all those parties of which loyalty to the 
constitution might be expected. Most of the cabinets were 
formed in the time shortly after the war, in the years 1946-47. 
A few were shortlived, others survived until the new elections. 
Today really only one such “national” coalition still persists, 
in Berlin. Only in three of these cases would the party struc- 
ture of the particular parliament have permitted that a single 
party take the responsibility for the government, because 
an indisputable majority existed over against two, three, or 
more minority parties. These were the Social-Democratic 
majorities in the City Assembly at Bremen of 1946 and in the 
Berlin City Council of 1948, and the Christian-Democratic 
majority in the provincial diet of Wiirtemberg-Hohenzollern 
of 1947. These are quite obviously marginal cases, with which 
the characteristic parliaments, that is, parliaments composed 
exclusively of minorities,’ clearly contrast. Under the con- 
ditions of the multi-party system a clear majority usually does 
not exist. Such a majority could only arise from an actual 
decision of the electorate, and that means every single elector. 
Instead, stronger and weaker minorities exist, which rest on the 
party affiliations rather than on the convictions of the elec- 
torate. Occasionally it happens that a strong minority grows 
into a purely arithmetic majority for reasons either of an 
extraordinary burst of voter support or an extraordinarily 
solid loyalty to its affiliation on the part of this particular 
electorate. Under the influences of the coalition idea, the idea 
of agreement through party alliance, the party leaders as a rule 
look around even under such happy circumstances for pos- 
sible coalition partners. The inclination to union or con- 
centration of all powers is significantly strengthened or at least 
justified here too, as the dates and terms of the German post- 
war cabinets in the Laender prove, through internal national 
emergency, through the foreign political situation or through 
the need for unified action toward a third power, such as the 


11 Even these marginal cases of majorities of a single party may, from a certain 
point of view and if such an exaggeration is permitted for purposes of clarity, be 
viewed as minorities that have kicked over the traces. Such a phenomenon does 
not appear by chance, but rather for explainable reasons of a historical and psy- 
chological nature. Still, these reasons are rooted in atypical circumstances or 
situations, 
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foreign occupation forces, or through a combination of these 
motives. 


THE PARLIAMENTARY COALITION 


In everything that has been said so far, it has been assumed 
as indisputable that every coalition for the purpose of the 
formation of a government is necessarily and exclusively a 
party coalition and rests on a party contract. This assumption 
is, however, not quite correct. The coalition governments of 
the Third French Republic, and to a somewhat lesser degree 
also the present Fourth Republic, show still another formative 
element at work dissimilar to that of the parties and of the 
agreements which they form with one another. These French 
cabinets never can be quite understood in terms of the principle 
of party coalition, for they always represent at the same time, 
if this expression may be permitted, something like a parlia- 
mentary coalition, i.e., a coalition of members of parliament. 
I can only briefly touch upon this peculiar form, which can of 
course never be encountered in pure form. There is a con- 
spicuous and sure indication of the presence, and at times of 
the predominance of this type of parliamentary coalition. That 
is the sharp difference in the number of votes which the same 
coalition cabinet may receive on different bills and measures. 
Naturally such a phenomenon may also express party decisions, 
for example, in that strange limbo of “tolerating the govern- 
ment” which is so characteristic of the French parliament, as it 
was, incidentally, also of the Weimar Reichstag. Those are 
decisions, then, which may be made by parties that neither 
share in the government nor oppose it on principle. But even 
if we take into account such decisions for or against the con- 
tinuation of a ‘‘tolerating’’ relationship, there still remains, as 
a rule, a noticeable margin of shifts of votes between acceptance 
and rejection of measures. These shifts can only be understood 
by reference to the personal attitude of individual parliamen- 
tary members toward the current government, inasmuch as this 
government also has been made up by individual members of 
parliament. Moreover, the phenomenon of toleration itself 
seems to have its roots not only in the specific wavering of each 
political party between the Scylla of responsibility and the 
Charybdis of endangering party government as such. (This 
seemed to be the case in both the most recent French assem- 
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blies, assemblies with hard peripheries and a soft middle.) But 
this toleration also is in the tradition of parliament as parlia- 
ment, that is, an assembly of representatives rather than a 
combination of parties. Such parliamentary coalitions nat- 
urally are very closely related to that often observed phe- 
nomenon of ‘‘Ministrables,” who may be found in every French 
parliament. These Ministrables, or men suited for a ministry, 
present themselves as such quite apart from their party affilia- 
tion. They not infrequently collect around themselves their 
own parliamentary group to support their candidacy. Several 
of the presidents of French postwar cabinets have come not 
from large parties which are also organized outside of parlia- 
ment, but from such small groups. Among these are men such 
as René Pleven from the Independent Republicans and An- 
toine Pinay, of the Union de la Résistance. Other presidents 
came from that venerable circle of the Radical Socialist party, 
which preserves the classic type of the 19th century party 
based on local committees in its purest form. Among these 
were Henri Queuille, René Mayer or André Marie. And one 
must, I suppose, regard this circumstance as another symptom 
of that type of coalition building which I have suggested be 
designated as parliamentary coalition. Basically it is of course 
the form of government which alone is commensurate with the 
liberal state as forerunner and father of the party state; it is 
parliamentary government in the classic continental sense of 
the word. 

In contrast, the basic form of the party coalition may be 
recognized by, among other things, the fixed majorities which 
such a government tends to receive in its parliament for the 
duration of its existence. To this form belongs the idea that 
the leadership of a coalition cabinet must go to the strongest 
party. This idea is not derived from historical experience on the 
European continent, and hence there can be no talk of usage in 
this matter. It is not true of France and of the bulk of the 
“normal” cabinets of the Weimar Republic, up to and including 
the cabinets of Briining; only four of eighteen Weimar Cabinets 
were led by representatives of the party most strongly repre- 
sented in the Reichstag: Scheidemann, Bauer, Hermann 
Miller, 1920, and Hermann Miiller, 1928-30. Possibly it is 
British usage which is expected here to serve implicitly as 
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justification of the strongest party’s claims. But a stronger 
party is not the same as a majority party, and this difference, 
as simple as it is basic, should never be forgotten. 


VARIATIONS OF THE PARTY COALITION 


It seems to me that in trying to sketch a political morphology 
of coalition government it was most important first of all to lay 
a thorough groundwork for the recognition of these clearly 
distinguishable basic forms: first, the English National Govern- 
ment as an exceptional union between majority and minority; 
second, the parliamentary coalition, which may be observed 
chiefly in France, and which is a committee of the total parlia- 
ment, with its fluctuating majorities—the parliament as such 
is here supposed to constitute the actual governing body; and 
third, the party coalition, which rests on a more or less ex- 
plicit, yet secret and flexible contract between parties, and 
therefore can count more readily on a fixed parliamentary 
majority for the duration of its existence. 

The present constitution of the German Federal Republic 
(and of its Laender) has had the result that in recent German 
experience only this third form, the party coalition, is encoun- 
tered. Of course within this basic form there are numerous 
variations and these may be divided according to different 
characteristics. They may be divided according to the binding 
quality of the underlying party contract. Such agreements may 
be laid down in detailed written form, they may be sketched 
out roughly, and they may at times only be oral, it seems. 
Further, in forming a coalition in a Land, agreement may be 
reached, depending on the character and the inner structure 
of the participating parties, either between the Laender groups 
of the respective parties, with varying participation of the 
respective affiliated parliamentary groups, or by way of con- 
sultation or intervention between the federal party groups, 
particularly between the chairmen of the parties. Without 
doubt there is a tendency in recent years for the local bargain- 
ing partners to be progressively more strongly influenced by the 


‘central party leadership. This seems to result chiefly from two 


motives; first, from the competitive pressure which the more 
rigid centrally organized party (the SPD) inevitably exercises 
on the looser, perhaps intentionally federalistically organized 
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party (CDU); second, from the vital interest of the two dom- 
inant parties in Bonn of holding or winning a majority in the 
Federal Council, the upper house in which the Laender are 
represented, and thus indirectly over the ordering of the Laender 
governments.!? Fortunately for the researcher the parliamen- 
tary debates which tend to follow the policy declaration of a 
newly instituted Land Minister-President, not infrequently 
give fairly complete evidence concerning the agreements of the 
participating parties and how they were, arrived at. We might 
present one case which exemplifies the situation: In the dis- 
cussion of January 29 to 30, 1947, on the policy declaration of 
the Bavarian Minister-President, Dr. Hans Ehard, after the 
formation of his first coalition cabinet including members of the 
Christian-Socialist Union and the Social Democratic party, 
one of the CSU representatives stated explicitly: 


In the agreement between the two great parties of this house 
regarding joint formation of a government, the action programs of 
the two great parties, the CSU and the SPD, were taken as the basis 
for working together. 


Moreover, this speaker stressed that these party programs 
in themselves did not represent the program of the govern- 
ment, but only its basis and starting point. He recommended 
an appeal to the constitution of the Land, which, he said, in a 
practical political sense itself represented a binding compromise 
between the party programs and therefore represented the 
basis of this as of any coalition government.'* This appeal to 
the constitution as a basic compact of the parties, providing a 
reserve of possibilities for compromise of these coalition part- 
ners is altogether typical, at least for the first years after the 
passing of the Land constitution. 

Another possible and significant principle according to which 
the variations of the party coalition may be divided lies in the 
degree and kind of parliamentary majority which may support 
a coalition. It may have an adequate, a more than sufficient, 


12 Tt may be well to recall that the Federal Council consists of members who 
represent the Governments of the several Laender, and hence are instructed dele- 
gates who vote in accordance with these instructions. As a consequence, the 
composition of the Land governments is of vital concern to the parties at the 
federal level. (Editor’s Note.) 

18 The Constitution of Bavaria was in fact such a compromise between CSU 
and SPD. 
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or a total basis of consent in the parliament. The last case I 
have already discussed earlier in connection with the National 
Coalition. The difference between a coalition with an adequate 
and one with a more than sufficient majority basis, however, 
is of the greatest constitutional and political significance and 
deserves by right the most careful and detailed examination. 
The parties of the Laender in the Federal Republic have often 
faced the alternative of an adequate and a more than sufficient 
coalition. The decision as to which of these two possibilities to 
adopt is perhaps the most significant and the most far-reaching 
that may be encountered within the system of party coalitions 
in present-day Germany. The formation of the more than 
sufficient coalition in letter and spirit follows the law according 
to which continental parliamentarism seems to have begun, 
namely, the idea of agreement through an actual union, or, 
more precisely, the idea of the majority as an approach to 
totality, as a substitute for totality. In the other case, however, 
of the barely adequate parliamentary majority, there regularly 
appears in Germany today an entirely different thought, 
strange to the continental tradition and peculiarly at variance 
with the multi-party system, the thought of opposition. Noth- 
ing demonstrates more clearly the in-between condition in 
which the German system of government finds itself today than 
the strange sense of uncertainty which may be observed in most 
parties almost every time a government is being formed, un- 
certainty as to whether participation or opposition is advisable. 
Very rarely is an unequivocal decision made to take over the 
opposition role on any side before the beginning of that many- 
sided and extended sounding-out and negotiation which tends 
to precede the formation of a coalition. Almost everywhere 
after an election nearly every party that has gained any seats 
at all—with the single exception of the Communists—finds it- 
self first of all in the position of a potential coalition partner, 
and frequently also in that of a partner to the negotiations. The 
history of the present cabinet in the Land Nordrhine-Westphalia 
presents a striking example. In this extraordinarily long dis- 
cussion, which was particularly full of embarrassments and 
exasperation, literally all parties except the Communists joined 
the conversations and literally all combinations that were at 
all mathematically possible were tried, from the lone govern- 
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ment of the CDU" as strongest party to the working alliance 
of all four parties which are represented in the parliament 
besides the Communists. 

Under such circumstances it may not be the most natural 
thing in the world for a party subsequently to take over the 
opposition role. And for this reason it is so rare on the Con- 
tinent for that obvious and matter-of-course opposition to 
take place which in England is the result, with compelling and 
unequivocal necessity, of the election. The role of opposition 
is taken over almost always by those who are excluded from 
participation in the government for some reason. This exclu- 
sion from the coalition is the primary fact, and the opposition 
role only the secondary and subsequent one, even though the 
first may be hidden from the eyes of the public, and from a 
subsequently developed self-consciousness of the opposing 
party. There always remain disappointed, embittered, or even 
outraged, because excluded, third groups who then become the 
opposition. The psychological situation which results from this 
system explains why fairly regularly after the forming of a new 
government characteristically moral cautionings to the opposi- 
tion and assurances from the opposition may be heard to the 
effect that “‘objective’’ criticism be practiced and ‘‘construc- 
tive’ opposition work rendered. 

One more comment on this decisively important point should 
be added. The fact that the decision to act as opposition is 
secondary is also illustrated by the circumstance that a party, 
because of the looseness of the party contract, may subse- 
quently leave a coalition in which it has taken part. During 
the first legislative period of the Land legislatures of the Fed- 
eral Republic five cases of cabinet changes occurred which 
could be traced to the withdrawal of one or more coalition 
partners. (Not included in this count are the five cases where 
Communists were excluded in connection with the Berlin 
blockade.) Some of these withdrawals were quite openly extra- 
parliamentary events. For example, when the Social Demo- 
crats in September 1949 after some eight months of participa- 
tion withdrew from the first cabinet of Dr. Ehard, Dr. Ehard 
announced the matter to the Land legislature in the following 
statement: 


44 Christian Democratic Union. 
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The withdrawal of the former coalition members is the result 
of a decision of the competent authorities of the Social Democratic 
Party to dissolve the existing coalition relationship with the CSU 
in Bavaria, and to go over into the opposition. 


At the same time he read a passage of the communication 
by which he had been informed of the decision. This com- 
munication was drafted and signed not by a member of the 
cabinet or by all those who were resigning, nor by the party 
group in the Land legislature or its leadership, but by the 
chairman of the Bavarian Land Executive Board of the party 
organization of the SPD who happened to be, though only by 
chance, a member of the Land legislature. This party decision 
then had, as is clear from the quotation, two parts; first, the 
decision to withdraw from the coalition, and second, the deci- 
sion to go over into the opposition. In such a case, of course, 
there doubtlessly exists a voluntary decision in favor of op- 
position. The party executive board of the National SPD itself 
gave a very interesting explanation of this decision in its year- 
book for 1947,—interesting in view of our present task of divid- 
ing and sorting coalition types. The book states: 


The coalition was not a’genuine coalition, i.e., it rested on the 
union of two parties of which one—namely the Christian-Socialist 
Union—had an absolute majority in the parliament, 104 out of 180 
representatives, while the SPD had 54. 


I am not citing this sentence because I wish to suggest that 
the distinction between genuine and non-genuine coalitions be 
taken over from this political use into our scientific language. 
According to the conception of the coalition system as I have 
tried to present it here, a more than sufficient coalition must 
without question count as a genuine coalition, even when a 
party participates in it which commands an absolute majority 
in the parliament. The significance of this sentence rests on 
another factor. However much such a comment may have been 
inspired by the fighting tactics of a political party, still it 
permits the conclusion that those basic conceptions which have 
shaped the coalition system and its practice have had a perma- 
nent effectiveness and validity. One might, in view of the oc- 
cupation during which these events took place, suspect Anglo- 
Saxon, and perhaps particularly British influences and ex- 
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amples. However, it is more likely that the Social Democrats 
at such moments recalled their own oppositional tradition dur- 
ing the time of the empire, even though at that time there was 
no question of an opposition within the state, but only of op- 
position against the state as it was then constituted—.e., the 
class-state. The comment which the Social-Democratic Year- 
book makes in the same connection, that the adversary in 
Bavaria is ‘‘Political Catholicism,’ may in a certain sense 
support this interpretation. On this tree of traditional class- 
war feeling, however, seems to have been grafted the twig of 
the newly found conception of majority and minority as well 
as of government and opposition. For only from this concep- 
tion may the formulation be deduced that a more than sufficient 
coalition such as the former Bavarian one is therefore a “‘non- 
genuine”’ coalition. Certain possibilities of change appear here: 
where explicit and voluntary decisions to take over the role of 
the opposition have been made, even a total rejection of coali- 
tion thinking might start under certain conditions. 


THE EXTRA-CONSTITUTIONAL NATURE OF THE GERMAN 
PARTY COALITION 

Walter Bagehot, in his famous book on the English constitu- 
tion, distinguished in a manner both witty and wise between 
two kinds of elements which are peculiar to any constitution, 
and particularly the English—the ‘‘dignified parts” and the 
“efficient parts.’’® I am not sure whether one may assign the 
word “‘dignified”’ yet to the German written constitutions, and 
to their provisions for formation of a cabinet by the elected 
chancellor and the Minister-Presidents. It is certain, however, 
that the “‘efficient parts” of the real German constitution, the 
rules for the formation of coalition governments, cannot be 
found in the constitutional texts. In the typical case of party 
coalition a government is, as a rule, formed before the parlia- 
ment elects the cabinet head, regardless of whether an adequate, 
a more than sufficient, or a total coalition is involved. This is 
also the case regardless of whether it has a right and ‘‘bour- 
geois,”’ a left and socialist, or a middle-of-the-road and social 
basis, or an all-inclusive basis of constitutional loyalty. Such 
a coalition is formed, as we have seen, in the process of negotia- 


18 Op. cit., p. 4aand elsewhere. 
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tions between exponents of the parties, who are not necessarily 
members of parliament. The topics of these negotiations are the 
determination of each party’s share of ministerial posts, the 
division of these posts among the parties, the men who might 
be considered to fill them, frequently also the size of the cabinet, 
and the governmental program. Their result is that written 
or oral, loose or tight secret compact which has already been 
discussed. The practical political part of the party compact 
then is put into the policy statement which the Minister Presi- 
dent publicly presents to parliament after his formal appoint- 
ment. One of the many consequences of this method of form- 
ing cabinets may be seen in the fact that the members of such 
a coalition cabinet need by no means have been selected from 
among the members of parliament. Therefore, to speak of a 
‘“‘narliamentary”’ government, as is customary, is misleading. 
Of the six Social Democratic members of the present Bavarian 
Land government no more than two belong to the Land Legis- 
lature—the present cabinet includes 16 members—but five 
of the six SPD members belong to the Executive Committee 
of the Bavarian Social Democratic Party. This is, of course, 
as far as I can see, an extreme example, perhaps a marginal 
case. But marginal cases are particularly valuable for under- 
standing. 


THE COALITION’S POTENTIAL DIVISIVE EFFECT ON THE PARTY 


The method of withdrawal and dissolution of a party coali- 
tion doubtlessly corresponds to this method of forming it. It 
also must be counted among the “efficient parts’’ of our real 
constitution, while the corresponding “dignified part,” the 
recall of a minister through a parliamentary vote of no con- 
fidence, no longer exists in contemporary German Constitu- 
tional practice. However, not only do the parties have in- 
fluence on the coalitions, their formation and dissolution, but 
the coalitions exercise an influence on the parties. Alliances 
can not only kill a party, as one can observe in those petrified 
coalitions of East Europe and the Soviet Zone, but they can 
divide. Certain coalitions at times exercise an easily recogniz- 
able divisive effect on loosely organized parties. A party which 
in the election comes out, say, for Christianity and against 
‘‘Marxism,”’ but which after the election enters into a coalition 
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compact with its socialist opponents and forms a joint cabinet, 
may under some circumstances have a difficult position in 
facing its members and voters. Perhaps a part of its leader- 
ship will support the government and the coalition, while 
another part considers loyalty to the election program and the 
interests of its followers more important. The divisive tenden- 
cies often arise out of such a difference of outlook. 

What produces a divisive tendency in the more loosely 
organized party appears to make for shiftiness, for changes from 
participation to opposition, for joining and resigning, in the 
more tightly organized parties. Such a party escapes the 
danger of internal division by withdrawing from the alliance 
and the responsibility. All these phenomena, however, can be 
fully understood only when one views them against the back- 
ground of fundamental party interest. This interest is twofold. 
Each political party is at the same time vitally interested on 
the one hand in gaining governmental power or at least a share 
therein, and on the other hand in the retention or increase of 
its following and voters. It presents itself to the voters with its 
unadulterated total concept of public policy. Yet when it 
comes into power, it suffers from a responsibility shared with 
others. This dual nature of its interest, which is unavoidable 
as long as parties operate under the coalition system, appears 
to the public, equally unavoidably, as a painful contradiction. 
Here lies a genuine and extremely serious moral problem and 
therefore also a genuine and serious political problem which 
seems to be inherent in the coalition system. 

Coalition partners, one is often told in government policy 
statements and other pronouncements, tend to “put aside 
divisive elements” in order to form a compact. The uncom- 
promising implementation of their contradictory policies be- 
comes impossible because of this compact. A choice has to be 
made, therefore, between compact and implementation. The 
compact characterizes the coalition system, uncompromising 
implementation the system of government and opposition. 
There exists at the moment in the German Federal Republic a 
transitional situation in which coalition as the real basis of gov- 
ernment is being overlaid by the conception of government and 
opposition. The old tendency is built into the party structure 
and into an election system which tends to preserve but also 
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to endanger this party structure. The situation may be com- 
pared to the superimposition of two slides in a projector; the 
question is, which picture will be pulled away and which will 
remain? The idea of agreement through uniting and then 
sharing the responsibility which makes up the conception of 
coalition government, is opposed by the idea of the changing 
of the guards, through change of responsibility. The former 
idea feeds on the traditional continental conception of majority 
as an approximate substitute for the whole, the latter rests on 
the notion of majority as the opposite of minority. The 
decision which must be made goes deep, the question is his- 
torically posed. The answer rests with the future. 








PUBLIC FINANCE IN SIX CONTEMPORARY 
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se the problems presenting themselves for solution in any 
federal system one of the most important is that of fi- 
nances, of the raising of revenues wherewith to pay for the 
various functions of the several levels of government. The 
joint impact of wars, depressions, and of an increasingly tech- 
nologized economy has brought broadened social services and 
thereby has enlarged the scope of the fiscal system to an extent 
undreamed of fifty years ago. Far exceeding all the numerous 
costs of the welfare state, the greatest burden of the modern 
state is the cost of war. In the United States today, nearly 
eighty-five percent of the federal budget is allocated to provid- 
ing for the veterans and debts of past wars and the preparation 
for the possibility of a future one. Debts, pensions and arma- 
ments are likewise crushing the nations of Western Europe, 
where damage must be repaired, refugees resettled and the 
rest. Even neutral Switzerland has three times in a century 
devoted more than half of her public revenue to mobilization. 
In nearly every industrialized modern nation, the public treas- 
ury is collecting and disbursing sums ranging from one-fifth 
to one-third of the entire national income. The crucial signifi- 
cance of public finance as a governmental problem can there- 
fore hardly be denied. In federal nations, both the economic 


1 This article is a revision of a study originally prepared for the Comité d’ Etudes 
pour la Constitution Européenne, a group established by the Mouvement Euro- 
péenne, of which M. Paul-Henri Spaak is President. The terms of reference laid 
down by that Committee stipulated that the studies prepared for its guidance 
should provide ‘‘documentations concerning the manner in which constitutional 
problems have been met and resolved in five modern federations: Australia, 
Canada, the German Federal Republic, Switzerland, and the United States of 
America."’ To the experience of these five nations the present authors have added 
that of the Republic of Austria. The Committee's injunction accounts for the 
primarily expository nature of most of the present essay. 

With one important problem of federal public finance this study will not be 
extensively concerned. We shall examine here only briefly the exploitation of the 
taxing power by component states of a federation for the purpose of discrimination 
or retaliation against other states. This issue, which has become particularly 
prominent in the United States, was treated for the Comité d'Etudes in a separate 
study on the regulation of commerce in federations. 
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and the governmental aspects of the financial problem are made 
more complex by the existence of two levels of government 
neither of which derives its legislative powers solely from the 
ordinary legislation of the other level. 

Taxation in federal systems can be organized in different 
ways, depending upon various circumstances, and the ex- 
perience of existing federal states is quite varied. Broadly 
speaking, there are three variants: (1) all taxes are raised by 
the component states, and a fixed contribution is made to the 
federal authorities to cover their requirements; (2) all taxes 
are raised by the federal authorities and fixed contributions are 
made therefrom to the states, and (3) the power to tax is divided 
between the federal government and the component states. 
(The same broad division applies, ceteris paribus, to the power 
to borrow.) Characteristically, most federal systems have 
opted for the third alternative; it is the alternative most nearly 
in keeping with the basic outlook of federalism. A certain 
amount of fiscal autonomy is required to maintain the balance 
between central and local power. 

The third alternative, in turn, allows for some broad divi- 
sions. For such a division of the power to tax may be ac- 
complished either by dividing the actual tax resources, such as 
income for one, property for the other, by leaving each unit 
free to raise any kind of tax, by “‘sharing’’ specific taxes, or by a 
combination of these methods. In actual practice, federal 
states display the greatest variety of practices, and hence it is 
not easy to be very certain as to what is best. Speaking gen- 
erally, experience in the several federal states here under ex- 
amination suggests the advisability of a broad grant of the 
power to tax to the federal government, without serious qual- 
ifications. 

When it comes to the problem of collecting taxes, all federa- 
tions claim the right to organize their own tax-gathering agen- 
cies. At times, this appears as a residuary right. This is the 
case when the established fiscal systems of the component 
states, at the time of their federation, are fully developed and 
can be used. This requires, however, that adequate super- 
visory power is constitutionally provided for the federal execu- 
tive. Switzerland and Germany have, with adequate results, 
operated thus in the past. 
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This problem is tied in with that of equal taxation throughout 
the federal territory. It is of course a universally acknowledged 
principle in all federal systems that no taxes discriminating 
between the citizens of the several states should be adopted. 
But if the tax collecting machinery is markedly less efficient 
in one state than another, then a delegation of federal authority 
would actually result in discriminatory treatment and would 
have to be supplanted by federal administration, unless the 
defect can be remedied through supervisory efforts. 

The auditing and accounting for federal expenditures also 
deserve careful attention. In every sound modern government, 
these have been carefully worked out. What particular in- 
stitutional arrangements should be made—e.g., whether a 
comptroller or a quasi-judicial body, like the German Rechnung- 
shof—depends upon the dependence or independence of the fed- 
eral executive with respect to the federal legislature. In the case 
of executive independence, a comptroller operating under strict 
legislative control has been utilized. 

A related problem is that of the budget. One of the great 
advantages of the system of a dependent executive is that it 
can afford to centralize budgetary control in the executive, 
usually the minister of finance. In the other system, budgetary 
matters are more diffuse, offering opportunities to special in- 
terests, both bureaucratic and organizational, to assert them- 
selves unduly. Existing experience would suggest that con- 
centration of the responsibility for expenditures and an in- 
tegrated budget are highly desirable and deserve to be con- 
stitutionally fixed. 

Mention ought also to be made in this general survey of the 
problem of grants-in-aid. A major share of federal income may 
well be, and is, in fact, in existing federal states re-allocated to 
the component governments. In some cases such funds are a 
free grant. In other cases they are restricted to specified govern- 
mental functions. Sometimes the states are required to 
“match” grants by the federal authorities. Whatever form 
they take, such grants-in-aid are a two-edged sword: they can 
be a valuable aid in coordinating fiscal actions on the federal 
and local levels, but they can also become a powerful coercive 
weapon in the hands of the federal authorities. 

Under modern conditions, and in view of the magnitude of 
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the tax burden, the problem of the incidence of taxation has led 
to radical changes in outlook on fiscal policy. Taxes are no 
longer merely viewed as “‘revenue,’’ but their impact upon the 
economy is broadly considered a weapon in the hands of policy- 
makers to effect basic readjustments in the economy. Thus full 
employment, i.e., prosperity, is seen as at least in part the 
result of the taxing and spending activities of the government; 
likewise inflation and deflation, the flow of capital and many 
other important economic processes are vitally affected by 
fiscal policies. Older federal systems have encountered serious 
problems in meeting the requirements springing from such im- 
pacts of taxes upon general economic activity. Their fiscal 
policy is hampered by the rigid division of authority between 
the states and the federation. 

As the analysis below shows, the transitional arrangements 
by which existing federal states have started their fiscal systems 
are quite varied. Usually, the problem has been how to protect 
the component states from becoming ‘‘bankrupt’”’ by too large 
and too sudden a transfer of tax resources to the federal author- 
ities. Generally speaking, to compensate for such losses, new 
federations have been inclined to take over the debts of the 
component states in whole or in part at the time of federation. 
The right of the federation to do this would seem to exist in any 
case, as part of its power to raise taxes and to make debts. If 
it is considered desirable, this principle could be embodied in 
the constitution, but no more than that. If such a debt transfer 
can be correlated with a transfer of tax resources, debt assump- 
tion by the federal authorities is made more practicable. 

One special problem, previously alluded to, deserves some 
further general comment. In each of the six federal systems, 
regulation of commerce with foreign nations has been a federal 
function. This allocation is, broadly speaking, a complete and 
inclusive one. Together with this, the central government has 
in all instances received the power to levy customs duties upon 
imports. Indeed, in the early federations, customs were in- 
tended to provide most of the federal revenue. They did for 
quite some time. For about seventy years, customs in the 
United States accounted for 99 percent of all federal income. 
They did not during the Civil War, of course. But after that 
and until the end of the century (Spanish-American War) they 
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did again, with slight additions from liquor and tobacco. In 
Switzerland customs accounted for a similarly high proportion, 
never falling to eighty-eight percent until the first World War. 
In Canada, too, until 1914, customs provided eighty percent 
and more of Dominion revenues. All that was changed by the 
First World War. In the United States, by 1919 customs had 
fallen to less than five percent and they have never since ex- 
ceeded that figure. In Australia and Canada, customs played 
a greater role between the two World Wars, but all but dis- 
appeared during them and have become less and less important 
since that time. 

Finally, brief mention should be made of the difficult prob- 
lem of coordinating the exercise of the tax power by the several 
states. This problem is of central importance in connection with 
interstate commerce. Basically, the principle ought to be that 
a person is taxed where he is resident, and that a thing is taxed 
where it is located. Federal judicial bodies have struggled with 
the task of adjusting conflicting claims of the component units 
of federal systems in this field for many years. 

With these general observations in mind, it is now possible 
to turn to a more detailed examination of the outstanding 
problems which any contemporary constitutional draftsmen 
must consider in dealing with the fiscal problems of a federal 
system. No pretense is made that the broader economic issues 
can be adequately weighed; they are mostly of concern to the 
legislative authorities, and their bearing need only be consid- 
ered in order to learn from existing federalisms what kind of 
restrictions are out of date and ought to be avoided. 


THE FACTS OF FEDERAL FINANCE? 
Concurrent Versus Exclusive Jurisdiction 


Wherever two or more taxation authorities operate in the 
same geographical area, the allocation of taxing power may 
be more or less fully divided between the federal and the state 
authorities. For to leave all taxing power to the component 
units of a federal system, with the central authority subsisting 
entirely upon grants from them, is hardly feasible. None of the 


2 It has seemed unnecessary to the authors to burden the reader with a thicket 
of citations. A selected bibliography of the most important primary and secondary 
materials will be found at the end of the essay. 
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existing federalisms operates in this manner. Its only historical 
illustration of note, the American Confederation during the 
War of Independence, was a complete failure. In that period 
of American history, the Continental Congress found itself at 
the mercy of independent colonial governments which per- 
sistently refused to honor requests for funds. On the other 
hand, as is shown in the next section, federal predominance is 
found in a number of systems. 

In point of fact, all federal constitutions allocate some sources 
of revenue exclusively to the federal government. Generally, 
restrictions of one sort or another are laid upon the exercise of 
those taxing powers which the federal authorities exercise con- 
currently with the component governments. Practice as to the 
taxing jurisdiction of the latter units varies widely; in some 
constitutions they are allocated specific sources of tax income, 
whereas in others they hold unspecified residual powers to 
invoke all powers of taxation not explicitly and exclusively 
granted to the federal government. A further range of varia- 
tion may be found in the presence or absence of deliberate con- 
stitutional provision for the supremacy of federal taxation 
where power is concurrent and conflicts arise. Finally, there is 
the problem of tax administration, that is, the extent to which 
federal taxes may be collected by the federation alone, by 
it in combination with the states or cantons or provinces, or by 
the latter units alone on behalf of the central treasury ; further- 
more, we must look into the converse situation of federal ad- 
ministration, in whole or in part, of state revenues from taxes. 
In the investigation of all these problems, we shall find that the 
older documents tend to be shorter and more general, whereas 
the most recent charters are long and detailed. 

In the United States, the statements as to taxation are most 
concise. Customs are exclusively granted to the federation by 
the provision that “no state . . . lay any imposts or duties on 
Imports or Exports’’ except for essential inspection purposes, 
in which case all such revenues shall accrue to the federal 
treasury and all such laws “shall be subject to the revision and 
control of the Congress.” In its original form, the document 
provided further that the federal Congress might “lay and 
collect taxes, duties, imposts, and excises.”” This broad power 
was subjected to four limitations: (1) direct taxes must be 
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apportioned between the several states in accordance with 
their population; (2) all other taxes must be uniform through- 
out the United States; (3) Congress may not tax exports from 
any state; (4) revenue regulations may not give preference to 
the ports of one state over those of another. 

These provisions are worthy of analysis. They served as 
models in all subsequent federal constitutional conventions. 
Two classifications of tax-types are employed: that between 
import and export duties on the one hand and “all other’ 
taxes on the other hand, and that between direct taxes and all 
others (implicitly, between direct and “indirect,” the latter 
term not appearing in the text). The first of these distinctions 
has been adhered to by every federation since 1789; the second 
is tending to disappear. 

Uniformity of taxation and non-discrimination as between 
component units or their parts have been embodied into every 
federal tax scheme. Usually, the provision is explicit, but where 
the document itself is silent constitutional courts have asserted 
that the two principles are inherent in any federal government. 

In the original constitution of the United States, the central 
government is accorded control over state taxation only in the 
minor case of inspection fees on exports and imports. Speaking 
generally, later federal constitutions have departed widely from 
this narrow grant of federal authority. They allow instead wide 
powers of federal control if not complete federal domination 
of the entire tax field. 

The provisions of the American Constitution itself have been 
altered but once with respect to taxation. In 1913, the 
Sixteenth Amendment was added, empowering the federal 
Congress “‘to lay and collect taxes on incomes, from whatever 
source derived, without apportionment among the several 
states, and without regard to any census or enumeration.”’ 
This change was made obligatory by a decision of the Supreme 
Court. Hence other types of direct taxes still would have to be 
apportioned. 

But, in the modern economy, problems of taxation are not 
confined to the constitutional provisions directly addressed 
to the raising of revenue. Other clauses of the constitution, 
granting other powers to the central government or denying 
them to the component states or restricting their exercise at 
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either level, may well have an impact upon the taxing attempts 
of both jurisdictions. 

The federal power to tax is in terms conferred only by the 
taxing provisions themselves, so far as the text of the constitu- 
tion is concerned. But, beyond the text, one most important 
limitation upon both federal and state taxation has been 
developed by judicial interpretation. In one of the earliest of 
the crucial constitutional decisions, the Court decided that 
states may not tax the instrumentalities of the federal govern- 
ment, and in 1871 this doctrine was rendered reciprocal by a 
further ruling that state instrumentalities are similarly ex- 
empted from federal taxes. From the date of the latter decision 
until the late 1930's, the ‘reciprocal immunity”’ doctrine had a 
checkered and confusing career. In one centrally important 
fiscal area, the Court held steadfast to the letter of the rule: 
the salaries of state officers were exempt from federal income 
taxation, and, similarly, federal salaries could not be taxed by 
the states. Finally, in 1939, the Supreme Court reversed its 
field on incomes, ruling that both types of salary are taxable by 
both levels of government. This, however, is the only import- 
ant chink in the armor of the doctrine in general. 

The theory of reciprocal immunity, in one form or another, 
has been incorporated into nearly every federal constitution 
adopted in the nineteenth and twentieth centuries. In con- 
trast to American practice, however, the bilateral exemption 
has been stated with tolerable clarity in these constitutions 
and has been narrowly interpreted by the courts. 

The power of the states to tax has been affected by constitu- 
tional construction in two primary ways. The body of the con- 
stitution allocates to Congress the power “‘to regulate commerce 
with foreign nations, and among the several states.”” The 
Fourteenth Amendment, adopted in 1868, imposes upon the 
states the “due process” restrictions originally laid upon the 
federal government by the Fifth Amendment, and adds to them 
the provision that no state shall “‘deny to any person the equal 
protection of the laws.”” State taxes have been invalidated by 
the Supreme Court for interfering with interstate and foreign 
commerce, and for allegedly discriminatory or confiscatory 
provisions. The history of these judicial interpretations is far 
too complex to be analyzed here, but it is necessary to record 
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that the law appears to be blind to economic reality in many 
portions of the field. 

The constitutional position with respect to taxation in the 
United States may then be summarized as follows. Both 
authorities, federal and state, are prohibited from levying 
export duties. Neither may tax the other’s instrumentalities, 
but an employee, with respect to his salary, is not an ‘‘instru- 
mentality.”” Both federal and state levels may tax all other 
sorts and kinds of taxable objects, with two exceptions. Direct 
poll and land taxes are constitutionally restricted and thereby 
administratively prohibited to the federal government; taxes 
which discriminate against or burden interstate and foreign 
commerce are forbidden to the states. The states, furthermore, 
must not levy arbitrary or discriminatory taxes which deny 
equal protection of the laws. 

We may now examine the other five federal systems with 
respect to customs as well as the problems of concurrent tax- 
ation. 

All of the five later federal constitutions grant plenary power 
over customs duties to the federal government. In Switzerland 
it is provided that “customs matters are the concern of the 
Confederation, which may impose import and export duties.” 
The Canadian Constitution does not grant customs powers to 
the Canadian Dominion, but it vests therein exclusive legisla- 
tive authority for ‘‘the raising of money by any mode or system 
of Taxation,” while restricting the provincial legislatures to 
“direct taxation within the Province in order to the raising of a 
revenue for provincial purposes.’’ Since customs duties have 
universally been considered an indirect mode of taxation, these 
general statements effectively exclude the provinces from the 
field. The Australian Constitution required the Commonwealth 
government to impose uniform customs duties within two years 
and provided that the power of the Commonwealth Parliament 
in the field should thereupon become exclusive. In Germany 
the heritage of the Zollverein was perpetuated in the Constitu- 
tions of the Empire and of the Weimar Republic, and an exclu- 
sive power reappears in Article 105 (1) of the Basic Law of 
1949 for the Federal Republic. Finally, the Austrian Constitu- 
tions of both 1920 and 1929 gave exclusive powers over import 
and export duties to the confederation, and these provisions 
remain in force under the present military occupation. 

















PUBLIC FINANCE IN SIX FEDERATIONS 189 


Reciprocal immunities are provided for explicitly in the 
Australian and Canadian Constitutions. The former document 
provides that ‘‘a state shall not, without the consent of the 
Parliament of the Commonwealth, . . . impose any tax on 
property of any kind belonging to the Commonwealth, nor shall 
the Commonwealth impose any tax on property of any kind 
belonging to a state.’”” The Canadian Constitution similarly 
rules that “no lands or Property belonging to Canada or any 
Province shall be liable to Taxation.”’ It is worth noting that 
both Dominion charters speak of property; the prohibitions do 
not apply to income, individual or corporate. In the three 
European federal states, no similar restriction is to be found. 
But the fully developed separation of taxable sources in Switzer- 
land and the fiscal domination of the central authorities in 
Austria and Germany greatly attenuate the difficulties. 

With respect to discriminatory taxation, the record is not 
so clear. In Australia wide powers of taxation are granted to 
the Commonwealth Parliament, ‘‘but so as not to discriminate 
between states or parts of states.” In Germany, both the 
Weimar Constitution of 1919 and the Basic Law call for “‘cus- 
toms unity’”’ and “uniform execution of federal finance law;”’ 
however, the broad constitutional principle of “‘equality before 
the law” serves to bar discriminatory taxation. Switzerland 
and Austria have no explicit constitutional statements on the 
point, largely for the reason that both federal governments 
were expected to subsist primarily from customs revenues, with 
both charters stating that the countries are unitary for pur- 
poses of customs assessments. Canada is unique; there, no 
limitations whatever are placed upon the Dominion’s power to 
levy tax ”}. 

It is uf .the classification of tax-types and their allocation 
among the different levels of government that later federal 
constitutions have departed most widely from the precedent of 
the constitution of the United States. Neither the constitution 
of Switzerland nor those of Australia, Austria, or Germany 
make use of the distinction between ‘‘direct’’ and ‘‘indirect”’ 
taxation. Instead, those four constitutions either grant sweep- 
ing federal powers over taxation, as in Australia, the two Azs- 
trian constitutions, and in Weimar Germany, or they specify in 
great detail the specific types of taxation to be accorded to the 
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two levels of government (the Swiss model, and the German 
Basic Law). 

Switzerland's original constitution provided only one exclu- 
sive federal resource: customs. The confederation was to receive 
one-half of the military exemption taxes levied by the cantons. 
The remainder of its income derived from federal property, the 
posts and telegraphs, and the powder monopoly. Over the 
years these provisions have proved inadequate, and several 
amendments have added to the federal tax competence such 
specific items as tobacco, stamp duties on legal documents, 
and income and estate taxes. Some of these are direct, others in- 
direct. In most cases the power to levy the taxes was with- 
drawn entirely from the cantons, with provision that a fixed 
part of the revenue from each specific tax should accrue 
to them in lieu of their former receipts. Switzerland today, asa 
result of this course of development, has the most fully de- 
veloped division between federal and cantonal finance to be 
found. Double taxation, because of these arrangements, is 
only a minor problem. 

The German Basic Law contains the most elaborate of all 
constitutional allocations of taxing jurisdiction. But, unlike the 
Swiss charter, with its rigid differentiations, the German docu- 
ment allows for considerable flexibility in the application of the 
constitutional standards. It recognizes and relies upon the 
difference between exclusive and concurrent jurisdiction in all 
governmental fields to an extent unparalleled in modern con- 
stitutional regimes. In the area of taxation, the use made of the 
distinction is most complicated. The federation has exclusive 
jurisdiction over customs and financial monopolies. It receives 
the yield of all excise taxes except that on beer, of the trans- 
portation tax, of the turnover tax, and of non-recurront prop- 
erty taxes. These four types of tax are subject to concurrent 
legislation, but are administered solely by the federal authorities. 
All other taxes are for the Laender, with the important proviso 
that the federation may claim all or part of the yield from in- 
come, real estate, property, inheritance, and gift taxes. Insofar 
as it makes such a claim, it may provide standards for the ad- 
ministration of the taxes, but it may delegate to the states 
their actual administration. To date, the federal government 
receives 27% of the yield from income taxes. These taxation 
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provisions, as this brief summary will make clear, are complex 
indeed. The present German situation results partly from the 
demands of the military occupying powers, but it also re- 
flects a reaction against the fiscal system under Weimar, 
which conceded to the Republic ft powers to pre-empt any 


and all types of tax revenue, with: juirement merely that it 
‘“‘must have consideration for the acial requirements of the 
states.” 

In only one case—Canada— the American model of 
distinguishing ‘‘direct’”’ from “in. © >t” taxes been followed. 
There, it is provided that the pr .:aces might levy “direct 
taxation within the province . . . for provincial purposes.” 


The interpretation of this clause by the courts has, however, 
been strikingly different from that applied to the direct tax 
provisions in the United States. In Canada, the courts have 
held that a tax is direct when it cannot be shifted. This makes it 
possible for the Canadian provinces to levy excise taxes to be 
collected from the final purchaser at the time of final sale, and 
such taxation has long been a major source of revenue for the 
Canadian provinces. 

The general picture in regard to concurrent taxation, then, 
is this: In the United States and in Canada, an attempt is made 
to isolate some few sources of revenue for or from particular 
levels of government. In Switzerland the process has gone into 
much greater detail with much greater precision and with a 
minimum of overlapping. In the Bonn Republic joint taxing 
jurisdiction is explicitly permitted, but is not required. In 
the cases of Austria, Australia, and Weimar Germany, the 
grant of dominant taxing power to the central government 
makes unnecessary such divisions between sources of revenue. 


The Issue of Tax Supremacy 


In substance, the matters to be discussed in this section do 
not diverge sharply from those taken up in the preceding one. 
But whereas Switzerland, the United States, and the present 
German Republic separate sources of taxation, with Canada 
tending in the same direction, the two constitutions of the 
Austrian Federal Republic, that of Australia, and those of 
Imperial and Weimar Germany make no such distinctions. 
The constitutional situation in these is one of complete federal 
dominance. 
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The Australian Constitution explicitly conferred full tax 
powers on the federal government. The charter grants to the 
Commonwealth Parliament “‘power to make laws for the peace, 
order and good government of the Commonwealth with respect 
to... (ii) taxation.’”” There are but two restrictions: the 
Commonwealth must not discriminate between states or their 
parts, and it must not tax their property. Beyond this, its 
power is plenary. There is no mention at any point in the docu- 
ment of taxing powers reserved exclusively to the states, or of 
tax sources denied to the Commonwealth. Except for the usual 
monopoly of customs granted to the center, and for a federal 
monopoly on excise taxes, no single specific type of tax is even 
mentioned. Down to the Second World War, these two sources 
of income accounted for eighty percent of all Commonwealth 
revenue, and the federal income taxes first adopted in World 
War I were responsible for the remainder. 

The costs of World War II to Australia obliged the Common- 
wealth, for the first time, to exploit the coercive possibilities 
inherent in its constitutional grant of tax power. In 1942, the 
Commonwealth imposed income taxes sufficiently high to 
exclude the states, enacted grants to the states in lieu of their 
former income-tax revenues if and only if the state discontinued 
its own income taxes, and provided that the Commonwealth 
income tax should be a priority lien on all incomes. These 
measures were sustained by the High Court in decisions which 
make it clear that the same procedures would be constitutional 
with respect to other sorts of taxation so long as the non-dis- 
crimination and non-taxation-of-state-property restrictions are 
honored. 

The Australian experience is very recent, but its implica- 
tions are undeniable. In the Weimar Republic,’ financial con- 


It may be worthwhile to recall briefly the fiscal system of the federated Im- 
perial Reich here. Its constitution placed not only customs duties, but ‘‘such taxes 
as are to be applied to the uses of the Reich’’ under ‘‘the supervision and legisla- 
tive control of the Reich.”” The Reich is also granted four specific excise taxes. 
All of these taxes, however, were administered and collected by the component 
states. There is in the constitution no restriction on federal pre-empt'on of any 
other sort of tax. Throughout the first four decades of the Reich’s history, the 
central government invaded more and more fields of state and local taxation, fre- 
quently with an arrangement guaranteeing to the lower levels of government a 
percentage of the yield from specific taxes removed from their jurisdiction. By 
1913, the Reich had established inheritance taxes, estate increment taxes, levies on 
automobiles and directors’ fees, on tea and coffee, and direct taxes on income, 
property, and property increments. The treasuries of the Laender and the 
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trol at the center was provided for not only explicitly, but in 
great detail. After the usual grant of exclusive jurisdiction over 
customs, the constitution went on to state that: 


The Reich also has jurisdiction over taxation and other sources of 
income, in so far as they may be claimed in whole or in part for its 
purposes. If the Reich claims any source of revenue which formerly 
belonged to the States, it must have consideration for the financial 
requirements of the States. 


The Reich also was enabled to prescribe by law fundamental 
principles concerning the validity and mode of collection of 
state taxes, in order to prevent certain undesirable conditions, 
including injury to the Reich, double taxation, excessive bur- 
dens, discriminations, or in order to protect important social 
interests. Finally, the Reich was authorized to regulate the 
state tax administrations. 

The Weimar Constitution, furthermore, made no mention of 
any specific type or sort of tax except to provide that customs 
duties and taxes on articles of consumption are administered 
by the Reich authorities. The concentration of regulatory and 
administrative powers at the federal level, taken together with 
the utter absence of any restrictions upon the types of taxes the 
federation might levy, clearly provides for a degree of cen- 
tralization fully comparable to that of an unitary state. This 
result was, at the time being, justified by the extraordinary 
fiscal burdens of the Versailles reparations total, but the ability 
of the central government to invade fields formerly local, and 
to vary at will the share of the local governments in the fruits, 
left the Laender and Gemeinde completely dependent upon 
federal fiscal policies. 

The Austrian state of affairs, from 1920 to the Dollfuss 
“constitution” of 1934, is closely parallel to that of Weimar 
Germany. The texts of the constitutions of 1920 and 1929 
spelled out in complete detail a scheme for centralizing fiscal 


Gemeinde found themselves more and more dependent upon shares in taxes which 
they did not impose and in which their participation could be reduced without 
warning. 

This condition of financial dependence upon the center was intensified by the 
fact that it was possible for the central government to assess the States according 
to their population. Such state contributions, constitutionally obligatory in 
nature, were actually levied every year. They prevented Reich deficits, but made 
efficient fiscal policy at the lower levels utterly impossible. 
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power in the hands of the confederation. Both Austrian Re- 
publican constitutions, moreover, contain lengthy articles 
establishing an ‘‘Audit Department,”’ with authority to “‘super- 
vise the management of all the finances.’’ Its competence was 
broadened in the constitution of 1929 to include complete 
examination of all aspects of provincial finance. As one might 
well expect, the upshot of these constitutional provisions was a 
completely standardized fiscal system. The constitution con- 
ceded plenary powers to the central government with no guar- 
antees of fiscal autonomy to the provinces. The finances of the 
lower levels of government depended heavily upon their por- 
tions of the federal taxes granted to them by the federal govern- 
ment. In 1926, forty percent of the Laender revenues and fifty- 
eight percent of Gemeinde incomes were derived from such 
shared taxes, notably those on incomes, property, and business 
turnover. 

The case of Canada has been left until last, for here federal 
fiscal dominance is much less certain. Its constitution, it will 
be remembered, granted full power to the Dominion to raise 
money “by any mode or system of taxation.’’ This provision 
appears more sweeping than the Australian one. But, at the 
same time, the provinces are positively granted the power 
to levy “direct taxation within the province. . . . for pro- 
vincial purposes.’”’ These grants of power seem to conflict 
and the extent of their inconsistency has exercised Canadian 
Courts and His Majesty’s Privy Council ever since the Domin- 
ion was founded. The weight of opinion is in favor of the con- 
clusion that there is, in fact, no conflict, unless the Dominion 
Parliament attempts to create one. To date, it has refrained 
from doing so; the constitutional issue is therefore as yet un- 
decided. There are, however, decisions which make it clear 
that the Dominion debt and its service takes precedence over 
the debts of the Provinces, a precedent which might well entail 
Dominion priority in taxation too. 

The issue in Canada has not yet come to the test. During the 
Second World War the Provinces agreed to vacate the field 
of income taxation, but the agreement was based on patriotic 
motive rather than constitutional obligation. For the loss of 
income the Provinces were compensated by Dominion grants. 
After the war, the Dominion Parliament adopted in 1947 a 
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Dominion-Provincial Tax Rental Agreements Act, authorizing 
the federal government to enter into contracts with individual 
provinces by which the provinces would refrain from levying 
income, corporation, or inheritance taxes, in return for com- 
pensation. To date, all of the provinces, except Quebec, have 
entered into such agreements. It should be emphasized, how- 
ever, that these are voluntary contractual arrangements, which 
have no legal flavor of compulsion. Whether the Dominion, 
in view of the constitutional grant of direct tax powers to the 
Provinces, could coerce them on the matter of income taxation, 
must for the present remain an open question. 

The constitutional provisions examined in this section have, 
in all cases save that of Canada, clearly conceded fiscal domi- 
nance to the federal government. In each of the federal regimes 
which post-dates the First World War, the exercise of such 
federal preeminence has been focussed upon income taxes, 
which it takes to itself either exclusively or with concessions of 
a share in their revenue to the component states. In the con- 
text of contemporary fiscal practice, it is the income tax which 
indubitably takes the center of the stage. To the special prob- 
lems of the income taxation in federal states this study will 
therefore now turn. 


The Special Problems of Income Taxation 

At the present time, each of the six federations here under 
examination receives revenue from personal and corporate in- 
come taxes. The constitutional basis of such taxation may be 
reviewed summarily, for several of the relevant provisions have 
already been examined in other contexts. 

In Australia, Austria, and Canada, the power of the federal 
government to levy income taxes proceeds simply from its 
sweeping general authority over taxation. The same consti- 
tutional ground for income taxation existed in Weimar Ger- 
many. In none of these cases is there explicit constitutional 
authority empowering the federal government to impose such 
taxes. 

Two constitutions contain such explicit provisions. One is 
that of the United States, where a special amendment, the 
Sixteenth Amendment, has been added, as we have already 
shown. {fn contemporary Germany, as we have also seen above, 
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the constitution provides for federal authority over such taxes 
insofar as it claims for itself all or part of their yield. The Re- 
public has made such a claim, and its authority has therefore 
come into effect. 

The case of Switzerland is somewhat ambiguous. The Swiss 
national treasury obtained revenue from income taxes in every 
year from 1916 through 1931, and since 1940. In the earlier 
period the taxes were termed ‘‘war’’ levies, and their bases were 
constitutional amendments adopted in 1915 and 1919. The 
earlier amendment authorized only a single, non-recurrent im- 
position, and the second provided that the revenues so raised 
were to go toward charging off the capita! burden assumed dur- 
ing the First World War. The latter purpose was declared 
completed in 1931, and the amendment lapsed. 

The second period of Swiss income taxation, which began in 
1940 and has continued since, has also been grounded upon 
extraordinary constitutional devices. An amendment adopted 
in 1939 allowed the promulgation of “urgent federal decrees 
of general import,’’ provided that they were passed by a major- 
ity of all members of both legislative Councils and were of 
limited duration. Under this authority, the Federal Council 
or Executive adopted and obtained approval for a special 
defense income tax. It is this emergency justification which 
underlies the present Swiss federal income tax statute. 

Whatever the different constitutional foundations might be, 
it has long since become evident that income taxes are more and 
more providing the great bulk of tax revenue for central gov- 
ernments in federal states. In the period since 1946, such direct 
taxes on corporate and personal income (and on personal 
property, though these taxes are of minor import) accounted 
for about eighty to eighty-six percent of all central tax revenue 
in the United States, sixty percent in Australia, and fifty-five to 
sixty percent in Canada. On the continent of Europe, reliance 
on such taxes is somewhat less; they provide forty-five to fifty 
percent of federal tax income in Austria, and just under thirty 
percent in Switzerland. The lesser figures for Europe are in part 
explained by the reliance upon turnover taxes which are easier 
to collect. In Switzerland and Austria turnover taxes yield sums 
closely comparable to those derived from income taxes; in Ger- 
many, they are to date more fruitful by far than income taxes. 
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But the income taxes are forging ahead. All in all, it is probably 
safe to say that income taxes may soon hold the predominant 
importance once held by customs duties; in the United States, 
such is already the case. 

It is highly probable that federal governments in the fore- 
seeable future will be forced to invade the field of direct—i.e., 
non-shiftable taxation only via income taxation. The fact 
that this mode of public finance can carry the burden almost 
alone makes it feasible to allocate all other direct taxation—on 
real and personal property, in particular—and all indirect tax- 
ation except for customs, to the states composing the federal 
system. This kind of tax allocation would leave to the local 
and regional governments the entire field of excise and sales 
taxation except where consumption taxes on a federal basis, 
e.g., tobacco, drugs, and liquors, are wanted for purposes of 
regulation. Those units, moreover, could well be granted an 
almost exclusive jurisdiction over licensing revenues. 


Federal Subventions to Component Units 

Every modern state, federal or unitary, makes use of sub- 
ventions or grants in one form or another. But our concern 
here is with the federal practices in the matter, and the varia- 
tion in the form of grants is very important. Such grants may 
or may not be tied to specific forms of revenue (shared taxes) 
or to specific objects of expenditure (grants-in-aid), and their 
basis may be either constitutional or legislative. All subven- 
tions treated in this section, if they rest on constitutional 
grounds, were originally intended to be permanent; deliberately 
transitional transfer provisions are discussed in the first section 
of Part III below. Only one of the constitutional documents is 
completely silent on the issue. The constitution of the United 
States makes no mention of transfers of funds in either direc- 
tion. All such payments in the United States are, therefore, on 
a purely legislative basis, subject to Congressional suspension 
at any time. This, of course, is a statement of legal principle, 
not of political feasibility. The size of such grants in the United 
States is currently much less as a percentage both of federal 
appropriations and of state revenues, than in any other feder- 
ation. In the years since the end of World War II, federal pay- 
ments to the states have run at an average of ten percent of all 
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state income and never more than two-and-one-half percent of 
federal expenditures. 

Switzerland has, as we already mentioned, a system of 
shared taxes. The present constitution provides that all cus- 
toms revenue shall flow into the federal treasury, with four 
Alpine cantons receiving, perpetually, stated sums of money 
for the support of international Alpine roads. It is also provided 
that the federal government receives half of the yield from the 
cantonal military service exemption taxes. Since 1874, virtually 
every new tax power granted to the confederation has con- 
tained clauses reserving a major share in the yield to the can- 
tons. Thus Article 32 dis., first added in 1885 and amended in 
1930, divides among the cantons in proportion to their popula- 
tions one-half of the federal gain from taxes on liquor. Ac- 
cording to another article, all of the tobacco tax and all fed- 
eral liquor tax revenues are allocated to old-age and survivors’ 
insurance, and the article further provides that the cantons 
must match federal appropriations, with the total public sub- 
sidy limited to one-half the total cost of the insurance. Since 
1917, the federal government has had the power to levy stamp 
taxes; the second section of the article stipulates that one- 
fifth of the net yield must be paid to the cantons. These and 
similar provisions for other taxes summarize one most sig- 
nificant aspect of the taxation system of Switzerland; almost 
exclusively, it is one of shared taxes. The system is consti- 
tutionally guaranteed. In the past five years, less than one- 
tenth of federal revenues has been derived from taxes from 
which it alone gains revenue. Shared taxes in the same period 
have provided about ten percent of all cantonal revenues. 

Article 118 of the Canadian Constitution provided for an- 
nual subsidies to New Brunswick, Nova Scotia, Ontario, and 
Quebec of sums ranging from fifty to eighty thousand dollars, 
with a further per capita subvention of eighty cents per head. 
These arrangements were said to be “‘in full settlement of all 
future demands on Canada,” but the full-settlement clause has 
been a dead letter since the day it went into effect. The original 
Article 118 was amended in 1907, changing the basis of subsidy 
to a sliding grant from one hundred thousand to two hundred 
forty thousand dollars per province, depending upon its pop- 
ulation, plus a further per capita grant of eighty cents up to a 
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population of two and one-half million and sixty cents per head 
above that figure. These subsidy provisions have done no more 
than provide a minimum below which the Dominion Parliament 
may not reduce its subventions to the Provinces. Ever since 
1907, subsidies actually paid have far exceeded the consti- 
tutionally obligatory figures. Special grants of a lump-sum 
sort go to the poorer provinces, and the Dominion government 
makes available small sums in support of agricultural research. 
These province-by-province grants, since the end of the Second 
World War, have varied from $1.20 to $1.30 per capita per 
annum. 

By far the larger federal grants to the provinces are those 
which accrue to those areas which have entered into the taxa- 
tion agreements already discussed above. The seven provinces 
which have accepted the tax-lease arrangements gain around 
one hundred million dollars each year from this source. These 
payments to the seven provinces, together with the regular 
subsidies which go to all provinces, have aggregated about 
twenty percent of net provincial revenues in the past five years. 
Of Dominion expenditures, they are of course a smaller part; 
in the past five years this figure has been dropped downward 
from about ten percent to just under seven percent. The 
Canadian system of subventions is thus seen to be mixed; ap- 
proximately fifteen percent of the Dominion transfers to prov- 
inces are constitutionally obligatory minima, another five 
percent are annual legislative grants, and the remaining eighty 
percent are payments in lieu of former provincial tax revenues 
in the income and inheritance fields. This last item is not 
precisely a shared tax in the technical sense, but it may fairly 
be regarded as a Canadian substitute for tax-sharing in a field 
where the Dominion’s power to force the provinces into tax- 
sharing is doubtful. 

In Australia, the constitution contained a complicated series 
of temporary provisions governing grants. These will be 
examined below. Of the permissively permanent provisions, 
only Article 96 is of relevance here. It provided that, “‘Dur- 
ing a period of ten years after the establishment of the Com- 
monwealth and thereafter until the Parliament otherwise 
provides, the Parliament may grant financial assistance 
to any State on such terms and conditions as the Parliament 
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thinks fit.’’ This article furnished much of the constitutional 
basis for the Uniform Tax Program of 1942-43, and it under- 
girds most of the grants currently being made in Australia. The 
combination of special grants authorized by Article 96, and 
tax reimbursement grants under the Uniform Tax Program 
which rests in part upon that Article, has reached a sum which 
over the past five years has been about thirty percent of total 
state revenues and about thirteen to fourteen percent of total 
Commonwealth expenditure. In effect, these grants are either 
legislative gifts, grounded on a permissive and in no sense 
obligatory constitutional provision, or they are an Australian 
version of tax-sharing which was forced through in the face of 
state resistance and which has completely excluded the states 
from the tax fields affected. 

The situation with respect to grants in contemporary 
Germany and Austria is confused. The Austrian charters of 
1920 and 1929 make no reference to grants in any form, and 
customary practice in the Republic restricted federal subven- 
tions to the sharing of taxes. From the pre-war days Austria 
continues the practice of federal reimbursement to the Laender 
for administrative services which they render to the central 
government, but these have never bulked larger than four 
percent of Land revenues and one-quarter of one percent of 
Bund expenditures. 

The German Basic Law provides, in Article 106 (4), as fol- 
lows: 


In order to ensure the working efficiency of the Laender with low 
revenues and to equalize the differing burden of expenditure of the 
Laender, the Federation may make grants and take the funds 
necessary for this purpose from specific taxes of those accruing to 
the Laender. A federal law, which shall require the approval of the 
Bundesrat, shall determine which taxes shall be utilized for this 
purpose and in what amounts and on what basis the grants shall be 
distributed among the Laender entitled to equalization; the grants 
must be handed directly to the Laender. 


This article is the most honest equalization provision in any 
federal constitution at present in force. It explicitly takes the 
necessary funds from taxes accruing to the Laender, and makes 
it fully evident that the richer areas are underwriting the 
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poorer ones. The divergence in war damage, burdens from 
refugees, and the like made this kind of provision imperative. 

The pattern of federal subventions makes it clear that these 
transfers of funds have complicated severely the whole fabric 
of finance in federal nations. Increasingly (especially in the 
two Dominions and in Switzerland), the penetration of the 
central government into local financial operations is reaching 
considerable proportions. It is worth noting that the one coun- 
try where central tax domination is least evident—the United 
States—is also the nation where federal grants are least im- 
portant on a purely proportional basis. But, in the other fed- 
eration with the best balance between federal and local tax 
powers—Switzerland—shared taxes and federal subventions 
bulk larger in cantonal budgets than in those of component 
states in any other federation. 


Budgets and Budgetary Procedure 

From the more narrowly financial side of public fiscal ar- 
rangements it is now necessary to turn to the governmental 
aspects. In actual practice, virtually all modern governments 
have organized their financial operations in three phases: 
(a) preparation of an annual financial plan; (b) enactment of 
the details of that plan; (c) review and audit of the accounts 
after the end of each auditing period. In this and the two fol- 
lowing sections these functions will be taken up in turn. 

Surprisingly enough, it is the federal nation whose constitu- 
tion is least explicit in this matter, and whose entry into the 
ranks of those countries practicing budgetary controls is most 
recent, which has the most complete and complex arrangements. 
On financial controls the constitution of the United States 
provides only that “‘no money shall be drawn from the treasury 
but in consequence of appropriations made by law; and a reg- 
ular statement and account of the receipts and expenditures of 
all public money shall be published from time to time.’’ Except 
for the very early years of the Republic, when Alexander 
Hamilton as Secretary of the Treasury dominated federal 
fiscal planning, both taxes and appropriations were determined 
by the Congress as the “founding fathers’’ had projected. In 
the early and middle decades of the nineteenth century such 
arrangements served fairly well, but the coming of industrialism 
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and a huge population made utterly unworkable this system of 
piecemeal legislation drafted and proposed by as many as 
thirty different and distinct Congressional committees with no 
centralized control whatsoever. 

After many years of criticism, the traditional procedures 
were formally abandoned in 1921 with the enactment of a 
statute establishing the Bureau of the Budget. This agency, 
originally a part of the Treasury Department, was charged with 
the task of screening and systematizing the appropriations 
requests of all parts of the federal government prior to their 
submission to Congress. At the same time, the two houses of 
Congress organized specialized committees, each house to have 
one group with jurisdiction over the raising of revenue and 
another with authority over its appropriation. Seventeen years 
later, in 1939, the Bureau was separated from all other admin- 
istrative agencies of the federal government and placed directly 
under the President. At the present time, its financial functions 
are exercised primarily in the late autumn of each year, when 
departmental estimates for the fiscal year to begin the following 
July are subjected to minutely detailed reviews in which the 
departments must, theoretically at least, justify every last 
cent. 

The activities of the Bureau of the Budget culminate in the 
submission to Congress each January of a complete federal 
financial plan for the fiscal year which commences six months 
thereafter. This arrangement ensures a unified executive 
proposal, but it does not by any means guarantee its passage, 
without extensive alterations, by the legislative branch. As 
we have seen above, there is no effective bar to Congressional 
increases in specific items, and the President lacks the power 
to veto individual appropriations. The existence of the Bureau 
of the Budget is an effective barrier to excessive demands by 
particular organs of the executive branch, but the laxity of 
legislative procedure prevents its ensuring adequate appro- 
priations controls throughout the fiscal process. 

In all of the other five federal nations, budgetary planning is 
the responsibility of the Minister of Finance, or his equivalent 
with a somewhat different title. Neither Canada or Australia, 
Germany, Austria or Switzerland has found it necessary to 
adopt the quasi-independent agency utilized in the United 
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States. In the four federations with parliamentary institutions, 
the budgetary function is considered one of the responsibilities 
of the Cabinet as a whole, and stringent executive control of 
the fiscally dominant lower house ensures that Government 
proposals will be adopted unless a serious parliamentary crisis 
ensues. It deserves attention that such concentration of the 
budgetary function in the hand of the Cabinet minister re- 
sponsible for financial legislation in the narrower sense has 
given that office a prestige second only to that of the Prime 
Minister (or Chancellor) himself. 

The case of Switzerland is unusual, because of the unique 
nature of the Swiss executive. In that country, the plural 
executive as a whole takes a real part in the planning of bud- 
gets, and the annually selected President of the Confederation 
finds himself in a strategic role. The rather conservative nature 
of Swiss public finance, however, makes it risky to draw con- 
clusions from Swiss practice. In general, the Swiss budget of 
one year embodies significant changes from prior years only in 
the event of an emergency—particularly wars involving her 
neighbors—which all parties and politicians consider excep- 
tional. 


The Legislative Process in Taxation 

The legislative procedures in fiscal matters require some 
special attention. In the United States, financial legislation 
is subjected to only one peculiar constitutional requirement. 
Article I, Section 7, provides that “‘all Bills for raising Revenue 
shall originate in the House of Representatives.” To this it 
immediately adds ‘‘but the Senate may propose or concur with 
Amendments as on other Bills.” Tax measures are usually 
drafted by staff experts to congressional committees, assisted 
by experts of the Treasury Department. Hearings begin before 
the House Committee on Ways and Means. Tax statutes are 
not discussed on the floor of the Senate in formal debate until 
after the House has sent up a bill on which its action is complete, 
but there is no rule to prevent an individual Senator from 
delivering a speech on some tax proposal. Usually, the House 
and Senate versions of a bill will differ and will go to a “‘con- 
ference’ committee for compromise, a technique exactly like 
that applied to other sorts of legislation. The balance of power 
between the House and Senate on tax law is fairly even. 
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There is no constitutional barrier to the attachment of leg- 
islative ‘‘riders’’ to tax laws. Tax legislation has, however, not 
been very often used in connection with this device, in con- 
trast to appropriations bills. A great handicap of sound fiscal 
procedures in the United States has proved to be the weakness 
of executive leadership in this field, a weakness which results 
from the strict separation of powers. 

The Swiss Constitution is completely and utterly silent on the 
subject. The powers of the two legislative councils are coordi- 
nate in all respects. In practice, federal laws are drafted by the 
chancellery of the executive Federal Council and then sub- 
mitted to the two legislative chambers. They may be, and 
frequently are, amended by one or the other of the two legis- 
lative houses. 

Later federal constitutions have tended to become more and 
more detailed on these problems. This feature of the charters 
of Australia, Austria, Canada, and Germany is of course closely 
connected with the fact that those nations possess executive 
organs responsible to popularly elected assemblies, and many 
of the provisions of their constitutions relating to financial 
legislation are merely codifications of practices which have 
grown up, notably in Britain, over the course of centuries. 

The Canadian Constitution provides that all money bills, 
both for the raising and for the expenditure of public funds, 
must originate in the House of Commons. No such measure 
can be adopted unless the measure is put before the House by 
the Government then in office; private bills affecting the public 
treasury are excluded. In actual fact, the Opposition bench is 
not completely powerless, but its influence can only be brought 
to bear through amendments which the Government is willing 
to accept. 

The powers of the Canadian Senate in financial matters are 
most unclear. In actual practice, the Senate has frequently 
succeeded in proposing amendments subsequently accepted by 
Commons, but the latter invariably adds a clause stating that 
its acquiescence flows from a desire not to enforce its sole 
powers, and that the instant agreement does not constitute a 
precedent. 

The Canadian Constitution clearly displays two of the three 
practices customary in parliamentary nations. All tax bills 
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must originate with the government. Implicitly, given govern- 
mental control of the proceedings of the House, this require- 
ment effectively bars “riders” so long as the Government sees 
fit to enforce its dominance. The third usual characteristic of 
parliamentary finance—the impotence of the upper house— 
is not decisively settled. 

In Australia all of these aspects, and more, are embodied in 
the written constitution. Article 53 effectively excludes the 
Senate from participation in financial legislation. It may not 
amend either tax or appropriations bills. It may not amend any 
other law ‘‘so as to increase any proposed charge or burden on 
the people.”” It may request changes in money bills, but the 
House of Representatives ‘‘may, if it thinks fit, make any of 
such omissions of amendments, with or without modifications.” 

Executive pre-eminence in financial matters is guaranteed by 
provisions which stipulate that appropriations shall not be 
passed unless recommended by the Governor General in the 
same session, and that neither tax nor appropriation bills may 
originate in the Senate. Since the Governor General makes 
recommendations only on the advice of his ministers, and since 
those ministers collectively dominate the House of Representa- 
tives, both taxing and spending are controlled by the Cabinet. 

‘“‘Tacking”’ is prevented by the Australian Constitution since 
appropriation bills may deal only with appropriations and tax 
bills only with taxation. 

The Australian Constitution contains one rather unfortunate 
provision. It requires that ‘‘Laws imposing taxation, except 
laws imposing duties of customs or of excise, shall deal with one 
subject of taxation only; but laws imposing duties of customs 
shall deal with duties of customs only, and laws imposing duties 
of excise shall deal with duties of excise only.’’ As the Common- 
wealth has moved into new fields of taxation, this clause has 
seriously hampered its business. In Australia at present, it is 
not at all unusual for the Government to present fifteen tax 
measures in the same session, each of which must go indi- 
vidually through the various stages of parliamentary consider- 
ation. 

The Austrian Constitutions of 1920 and 1929 have provisions 
on financial legislation only with respect to the powers of the 
upper chamber. They provide that the Council of Provinces 
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and Estates may not “raise objection” to the voting of the 
federal budget or to the passing of the state accounts. ‘These 
laws when passed by the National Council shall be authenti- 
cated and published without further formalities.”” On tacking 
and on executive dominance, the text is silent. With respect 
to the position of the executive, however, it is worth noting that 
the lower Austrian house was as fully under its domination in 
the period between the two World Wars as any legislative 
chamber in any nation, and this control extended to taxation 
and appropriation as well as to all other governmental prob- 
lems. 

Contemporary Germany is a most peculiar case, insofar as 
financial laws are concerned. Scattered throughout the Basic 
Law, especially in its financial sections, are statements to the 
effect that certain measures may be undertaken only by means 
of ‘‘a federal law which shall require the approval of the Federal 
Council.’’ All governmentally sponsored legislation, further- 
more, must be submitted first to the upper chamber, which has 
the right to give its opinion, favorable or unfavorable, on the 
proposed statutes. On those bills for which its approval is not 
constitutionally obligatory, the Federal Council’s veto may be 
overridden by the lower house, provided that a two-thirds 
majority in the upper house must be matched by an equal 
majority in the lower. Generally speaking, differences between 
the two bodies are arbitrated by joint committees. 

It is the financial provisions which do in fact require ap- 
proval by the Federal Council that concern us here. These 
provisions taken together make it clear that the Federal 
Council is an equal partner with the Federal Assembly in all 
financial matters which impinge upon the distributions of 
powers and functions between the two levels of government. 
In the routine issues of finance, on the other hand, the As- 
sembly is predominant. Thus the provisions of the Basic Law 
more carefully protect the federal system. 

The Basic Law also guarantees executive control over ex- 
penditure, for it stipulates that neither house of the Parliament 
may pass appropriations in excess of budgetary estimates, or 
extraordinary expenditures, without the approval of the Fed- 
eral Government. 

Tacking is taken care of by the budgetary provisions. All 
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revenues and expenditures must be estimated and included in 
the budget, and the budget may contain no provisions which 
do not refer to income and outgo. Nevertheless, the federal 
legislature has frequently enacted tax statutes outside the 
budget, but is noteworthy that these invariably are addressed 
to tax matters alone. 

The general situation, then, as far as legislative procedure is 
concerned, may be summarized thus: the older constitutions 
are relatively inexplicit on revenue legislation as a special 
category. The four more recent constitutions tend to insure the 
financial predominance of the lower house, to forbid tacking, 
and to enhance the control of the executive over both the 
initiation of financial measures and their alteration during the 
process of enactment. 


Auditing and Accounting 


Formulation, discussion and enactment of a budget are 
necessary steps in the fiscal procedures of any government. 
No less important is the problem of control over the use of 
funds thus appropriated. In each federal government, a special- 
ized agency exercises such supervision, but the status and na- 
ture of the organizations charged with this duty vary consid- 
erably. 

In the United States, an official known as the Comptroller 
General is responsible both for the “‘pre-audit”’ and the “‘post- 
audit” functions—in other words, he both authorizes expendi- 
tures from funds already appropriated and, after the close of a 
fiscal year, scrutinizes the accounts of each governmental organ 
authorized to expend public moneys. The office of the Comp- 
troller General is completely independent of all branches of the 
federal government but is directly responsible to the national 
legislature. He reports solely to that body. He has the power to 
summon all files and records which bear upon his task of finan- 
cial control. In the strict sense of the phrase, it is impossible 
to allocate this agency to any of the three branches of govern- 
ment recognized by the American conception of “‘the separation 
of powers.”’ One can only assert that the Comptroller General's 
Office is a quasi-judicial investigative agency with some execu- 
tive powers, created by and subordinate solely to the legisla- 
tive branch. 

In Canada and Australia, the ‘‘pre-audit”’ and “‘post-audit”’ 
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functions have been separated. The two constitutions require 
that all Dominion revenues go into one Consolidated Fund, 
from which the Parliament makes appropriations to the Crown 
at large, and not to specific departments or agencies. The funds 
thus appropriated must then be ‘“‘released,’’ a task which is 
performed by the Governor-General himself (‘under the sign 
manual”) and countersigned by a member of the Treasury. 
This device makes it possible for the rate at which annual ap- 
propriations are drawn down to be controlled. The next step 
is the actual issue of the funds, an act vested in the Comptroller 
of the Treasury. Both steps in the process involve officers of 
the Treasury, not of an independent governmental body. 

The post-audit procedures in both Dominions are placed in 
the hands of an Auditor-General, who holds office during good 
behavior and can, like members of the judiciary, be removed 
from office only by an address to the Governor-General by 
both houses of the federal legislature. The Auditor-General 
reviews all accounts of the federal government, and, in Aus- 
tralia, may perform the same functions for the states if they so 
request. In both Dominions he renders annual reports to the 
Parliament and, if he so desires, to the Cabinet. This officer is 
completely independent of the executive organs of the govern- 
ment. 

Germany, like the two federal Dominions of the British 
Commonwealth, has divided the pre- and post-audit phases. 
The former is vested in the Finance Ministry, the latter in a 
unique organ known as the Federal Court of Accounts (Bun- 
desrechnungshof). The latter quasi-judicial body is a special- 
ized tribunal concerned only with financial control functions. 
It reviews all governmental accounts and reports on their status 
to the Minister of Finance, who must lay the report before both 
houses of the federal legislature and request a motion to dis- 
charge the Ministry of responsibility for the accounts to which 
the Court has taken no exception. 

This institution, the Court of Accounts, can trace its history 
to a special chamber established by Frederick William I of 
Prussia in 1714. In addition to its essentially financial duties, 
it has the power to inquire into the economy and efficiency of 
all governmental administration. It enjoys the immunities of 
all other judicial bodies; in the words of the statute establishing 
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the present Court of Accounts, it is ‘‘one of the highest federal 
authorities, subject only to the law and independent with 
respect to the federal administration.’’ In the German Federal 
Republic, the powers of the Court of Accounts have been ex- 
panded by constituting a ‘“‘Senate’’ of Accounts, consisting of 
the senior members of the Federal Court and of the analogous 
officers in the several Laender. This body has authority to 
exercise the powers of financial audit and administrative review 
in the case of those Land authorities charged with administra- 
tion of federal statutes and policies. 

The Austrian case is unique, for the reason that the Austrian 
Constitutions provide the most detailed auditing and ac- 
counting procedures of any federal charters. Close scrutiny of 
these extensive requirements will reveal, however, that the 
Austrian Constitutions of 1920 and 1929 merely placed into 
the basic law a set of arrangements closely similar to those of 
the United States. Like the American Comptroller General, 
the Head of the Audit Department in Austria is subordinate 
solely to the federal legislature, and may be removed from office 
only by its vote. He possesses the powers both of authorizing 
expenditures and of reviewing accounts, and must report on 
the latter to the federal legislature. 

Switzerland, too, has established a procedure closely similar 
to that of the United States. The organ concerned is known as 
the Federal Finance Control, and it is empowered both to 
issue public funds and to examine their use by the various fed- 
eral departments. In addition, like the German Court of 
Accounts, it can recommend administrative reorganization 
where it seems advisable on grounds of economy. In recent 
years, there have been suggestions that Switzerland should 
adopt the German system of a judicial auditing body, but these 
proposals have not been adopted. 

None of these devices for controlling the use made of public 
funds can be termed an unqualified success. In no case does 
responsibility for the shortcomings rest with the accounting 
agency itself. Instead, the fault appears to lie in the fact that 
the bodies to whom its reports are made are so intensively con- 
cerned with present business that further review of an ex post 
facto audit of last year’s accounts is an unattractive chore. It 
is significant that no federal legislature has established a com- 
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mittee whose sole business is analysis and inquiry into the 
annual reports of the auditing and accounting officials. 


Tax Administration 


In the area of administration, we may distinguish three types. 
First is administrative separation, with the federal and state 
authorities operating revenue departments which do not 
supervise the collection of any taxes but their own. Second is 
administrative devolution, with the tax agencies of the lower 
level of government collecting taxes proper to the central 
government. Third is administrative concentration, with the 
federal organs servicing the states by collecting taxes which the 
latter have enacted. 

The nearest approach to complete administrative separation 
exists in the United States. In a few cases the federal govern- 
ment has collected taxes for the states or permitted them to 
administer its own revenues. All such instances have involved 
only small amounts and have been of short duration. 

Wherever shared taxes are important—notably on the Con- 
tinent of Europe—administrative devolution is the rule. In 
Germany and Austria, it was usual during the 1920’s for the 
Laender financial authorities to employ nearly ten times as 
many civil servants as the number working in the federal finance 
ministry. The duties of the latter were almost exclusively those 
of supervising the states, of collecting statistical data, and of 
enforcing administrative uniformity upon the states. The 
actual work of tax collection was accomplished in the Laender. 
The same pattern has persisted into the post-war period, 
though not in the same degree. Despite the change in propor- 
tions, however, it remains true that well over two-thirds of all 
public finance officials are employed at the state rather than at 
the federal level. 

In Switzerland the same state of affairs persisted only to the 
end of the First World War. Since then, as the federation has 
taken over more and more tax jurisdiction, it has assumed the 
burden of administration of the shared taxes. In these cases, 
the central government services the cantons, debiting their 
shares of the taxes in order to cover the costs of collection. For 
the ninety percent of their revenue which comes from their 
own taxes, however, the cantons retain their own tax adminis- 
tration bureaus. 
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The two federal dominions present a mixed picture. In 
Australia, the constitution permits the federal government 
to make use of state administrative agencies and the states to 
employ the agencies of the central government. Down to the 
time of the Uniform Tax Plan of 1943, both the federal and the 
state income taxes were collected by the Commonwealth in 
five of the six states. In the sixth—Western Australia—the 
state employed federal officials for the administration of its 
entire fiscal system. In Canada, the two levels of tax adminis- 
tration are almost as separate as in the United States, a result 
entailed by the high degree of separation in tax sources. The 
Provinces at present tax property and sales almost exclusively, 
fields which the Dominion has vacated except for special excise 
levies. 

Tax administration thus varies widely in the six nations. In 
general, the duties are devolved or concentrated in accordance 
with the degree to which the two levels of tax authority inter- 
penetrate one another. Where sources are separate, adminis- 
tration also tends to be so. Where taxes are shared and the 
central government dominates the field, administration tends 
to be shared. But the exceptions—notably Australia and Swit- 
zerland—violate the rule and make the correlation far from 
perfect. 


II. SPECIAL PROBLEMS 
Transitional Arrangements 


The joining together of previously independent or differently 
associated states into a new federal state may well impose 
severe fiscal strains upon the juristic parties to the new federa- 
tion. Whatever the concession of financial powers to the central 
government may in fact amount to, it represents a net diminu- 
tion of such powers in the hands of the component areas. Not 
infrequently, a constitution wiil take cognizance of the prob- 
lems which such changes create, and will provide for a period of 
adjustment during which the full force of the new financial 
provisions shall be abated. It is these arrangements which are 
to be analyzed here. 

The constitution of the United States contains but one un- 
important transitional provision. The reason was that the new 
government was expected to subsist from customs revenues, and 
the federating colonies had come during the Revolutionary War 
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to depend more and more exclusively upon property taxation 
as international trade disappeared. The fact of federation 
therefore was no immediate financial threat. 

Subsequent federations have faced a different situation. 
With only occasional exceptions, they have linked together 
political entities which themselves have lived on customs 
revenues, and the centralization of this source of income in 
federal hands has raised temporary but troublesome difficulties. 
It is, therefore, not surprising that transitional provisions for 
gradual centralization of customs administration should be a 
recurrent feature. 

The Swiss constitution is the earliest example. The revised 
constitution of 1874, having transferred military responsibili- 
ties to the confederation, presented a corresponding need for 
increased financial resources of the federal government. During 
the period of a quarter-century prior to the revision, the con- 
federation had been obligated to pay to the cantons subven- 
tions in lieu of their customs revenues, but it now appeared 
highly probable that it would be unable to continue the practice. 
Similarly, the constitution of 1848 had required that the federal 
government pay over to the cantons, frcm its post-office and 
telegrarh profits, a sum equal to average net cantonal revenues 
frcm that source in the three years immediately preceding 
confederaticn. In 1874, it was evident that these subsidies 
must also te disccntinued. Finally, the confederation gained 
in the later charter cne- half of the cantonal exemption taxes. 

The first of six ‘‘Transiticnal Provisions’ placed limitations 
on the going into effect of the new financial devices. The postal 
and customs revenues would continue to be divided ‘‘on the 
existing bases’’ until the confederation should fully assume its 
new military obligations, and those particular cantons most 
seriously embarrassed by the totality of the revised fiscal 
provisions should be affected “‘only gradually . . . and after a 
transitional period of several years.”’ 

This Swiss article, it should be noted, contains two types of 
provisions. One of them, governing the division of customs 
and postal revenues, is of general application throughout the 
confederation. The other, which requires gradualness in the 
imposition of the new fiscal system, applies only to some of the 
cantons, provided that they are particularly hampered. The 
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Swiss article does not name specific cantons; instead, it estab- 
lishes a classification without identifying the members of the 
class. 

The Canadian Constitution contained two transitional 
financial articles, of which one is of purely administrative sig- 
nificance. It provided that the customs and excise laws of each 
province should remain in effect until altered by the Dominion 
Parliament. This happened in 1867, when the Parliament 
established national tariff and excise rates. 

The second Canadian transitional provision provided that the 
Province of New Brunswick should receive an additional federal 
subsidy allowance of sixty-three thousand dollars per annum 
for ten years. The provision was inserted in order to make fed- 
eration more attractive to the most reluctant of the North 
American colonies. 

The technique of temporary constitutional provisions reached 
its fullest development in the Australian Constitution. There is 
but one temporary provision with a fixed limit of time, provid- 
ing that Western Australia, if it be an original state, might 
continue for five years after the enactment of uniform customs 
to impose its own supplemental customs duties, provided that 
they be diminished by one-fifth each year. This article was an 
attempt to make federation more feasible, in the Australian 
situation, for an area heavily dependent upon imports and 
revenue from them. 

All other temporary financial provisions of the Australian 
charter are obligatory for a stated period of years, with a 
provision that they should continue thereafter “until the 
Parliament should otherwise provide.’’ Thus, one article re- 
quires that at least three-fourths of Commonwealth revenue 
from customs and excise must be paid to the states for at least 
ten years. Another makes a similar provision for federal sub- 
ventions to the states for ten years “and thereafter until the 
Parliament otherwise provides.”’ Another article contains a 
provision for temporary suspension of a federal power: “After 
five years from the imposition of uniform duties of customs, the 
Parliament may provide ... for the monthly payment to 
the several states of all surplus revenue of the Common- 
wealth.” 

These provisions clearly anticipated two situations. In the 
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first place, the Australian ‘‘Founding Fathers’’ expected the 
states to suffer greatly from loss of their customs revenues. 
In the second place, they looked forward to a central govern- 
ment so limited in its functions that its revenue from customs 
and excise would exceed its expenditures. Both predictions 
held true from 1901 until the onset of the First World War— 
a period closely corresponding to the ten years provided in most 
of the temporary provisions. 

Similar expectations of temporary exigencies colored the 
texts of both of the twentieth-century German constitutions. 
But the special circumstances of their case make them of less 
significance. 

Through all of these temporary constitutional arrangements 
with respect to finance there runs a common thread. Whenever 
the draftsmen of a constitution can anticipate a serious loss of 
revenue either to all of the states as a group, or to a sub-class 
of them, some sort of transitional provision is inserted. And, 
if an unusual federal burden of limited duration is foreseen, 
special articles may be inserted for its financing. In no case 
have such provisions carried a stated term of longer than ten 
years, but it should be noted some of them either carry no 
time limitation whatsoever or are to continue until the federal 
legislative body shall otherwise provide. 


Double Taxation 

Double or multiple taxation can, from a jurisdictional view- 
point, occur in either of two situations. Any taxable object or 
activity which falls under two co-ordinate taxing authorities 
will, if both of them levy the relevant taxes, find itself doubly 
liable. This situation arises internationally, where it is the 
subject of treaty-like agreements which eliminate or ameliorate 
the effects. In federal states it occurs most often with respect to 
activities or objects which are interstate in nature. The second 
type of double taxation is that which arises when both of two 
tax jurisdictions applicable to the same area levy the same type 
of tax. It is more properly called concurrent taxation. The most 
frequent example in federal states is the income tax, which is 
often imposed by both the central government and the govern- 
ments of the component units. In the discussion to follow, 
these types of double taxation will be distinguished. 
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This distinction, however, does violence to the texts of the 
constitutions here under scrutiny. Only three of them—the 
Weimar German Constitution of 1919, and the two Austrian 
charters of 1920 and 1929—mention “‘double taxation”’ at all. 
The subject comes up in those provisions of the three constitu- 
tions which provide for federal domination of the tax field. In 
all of the other federal constitutions relevant to this study, the 
subject is never mentioned. 

But, in all jurisdictions, the problem arises. The complexity 
of modern economic life is such that many enterprises overlap 
the borders of single component states, and the mobility of 
individual human beings makes them frequently liable to taxa- 
tion by more than one such area. Similarly, the need of all 
levels of government for increased revenues has led to more 
pronounced overlapping of taxation except where the consti- 
tution explicitly provides for tax sharing. In general, one is 
justified in concluding that the issue of double taxation has 
been “‘solved”’ on a constitutional level only where the consti- 
tution itself provides for fairly complete federal domination of 
the entire tax field. This state of affairs obtains in Australia 
and Austria. In Canada it is probably the case, though the 
Dominion government has not as yet attempted to exert 
coercive powers. In Switzerland and Germany, federal domina- 
tion is by no means so clear, but the provisions for sharing of 
taxes, with the federal government responsible for the regula- 
tions governing their collection, go far to eliminate the problem 
of overlapping taxes. 

These remarks, however, apply only to the second sort of 
multiple taxation: that is, to the assessment by two different 
levels of government of the same sorts of taxes upon the same 
sources of revenue. Inter-territorial double or multiple, i.e., 
concurrent, taxation, which involves duplicate payments to 
different jurisdictions at the same governmental level, is an 
unsolved problem in every federal nation. Interstate agree- 
ments have not been exploited in federal countries, even where 
—as in the United States—the constitution makes explicit 
provision for such compacts. 

One must conclude that double taxation is hardly as serious 
an issue as some economists would lead us to believe. There 
certainly are occasional inequities, and frequent added costs of 











216 CARL J. FRIEDRICH AND THEODORE S. BAER 


compliance with tax laws, but from the viewpoint of juristic or 
governmental analysis one is tempted to remark that such are 
the inherent and unavoidable costs of federal government. Any 
attempt to eliminate double taxation by centralizing powers are 
unquestionably antithetical to the federal principle itself. 


Competitive Tax Rates and Tax Exemptions 


These problems are even less clearly reflected in constitu- 
tional provisions than are those of multiple taxation. Only one 
of the six constitutions here under examination makes allow- 
ance for the issue, and that allowance in the German Basic Law 
of 1949 is only implicit. 

The possibility of competition between component states 
in the field of taxation can arise on a large scale only where the 
regional diversity of a nation is such that the same industries 
or types of taxable object can be located in any one of two or 
more areas which fall within the territory of separate states. 
These situations have arisen most strikingly in the United 
States. The areas which are tending to lose industries have 
however not asked for federal control. Here, as in the case of 
multiple taxation, it remains to be shown whether such in- 
dustrial migration is a net gain or a net loss for either the states 
concerned or for the federal union as a whole. 

In only one field has a federal government adopted legisla- 
tion intended to reduce the impact of competitive state tax 
rates. In the early 1920’s, several American states attempted 
to attract wealthy tax payers by repealing their state inherit- 
ance taxes. In 1926, the federal Congress enacted an in- 
heritance tax law with higher rates than those exacted by any 
state, and with a proviso that receipts for payment of state 
estate taxes might be used as a credit for a substantial portion 
of the federal tax. This law made it no advantage at all to 
reside in a state without an inheritance tax, for the individual 
would still remain liable to payment of the full federal tax. 
In the income tax field, deductions are allowed in computing 
income for federal income tax purposes. Such credits or deduc- 
tions are devices for reducing the impact of discriminatory tax 
rates or tax exemptions, but it cannot be said either that any 
nation has made extensive use of it or that its employment 
requires special provision in the constitution. The power to 
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tax, inherent in any government, surely involves the power to 
exempt or to deduct. 


Federal Responsibilities for Debts 


In the matter of the transfer of debts, two situations ought 
to be distinguished: a federal system which is a “successor 
state” to some other affiliation of all or part of its constituent 
units, and a federal state which assumes particular responsibil- 
ities with respect to the debts of the component entities them- 
selves. The former situation may be disposed of with a sen- 
tence. Only the constitution of the United States of America 
makes explicit provision for the debts of a predecessor state. 
That document provides that the debts of the Continental 
Confederacy should be taken over by the new federation—a 
provision inserted primarily to ensure the support, in the rati- 
fication debates, of the holders of Continental bonds. No other 
federal constitution makes similar allowances. 

But with the state debts it is a different matter. In this field 
the constitutions of the United States, Switzerland, and Austria 
are silent. There are no explicit provisions in the German 
constitution of 1919, but the requirement that the Reich assume 
ownership of the Laender-owned railroads entailed an assump- 
tion as well of the state debts incurred to build them. 

Canada and Australia have the most detailed provisions 
concerning state debts. The Canadian Constitution not only 
stipulated that the Dominion should assume the debts of the 
colonies, but also that it should receive the contents of their 
treasuries. The amount of debt to be assumed, furthermore, 
was specified, with a provision that provincial debts in excess 
of the stipulated figure should entail a deduction from Domin- 
ion subsidies to the amount necessary to service the excess, or 
that provincial debts below the agreed ceiling should entitle 
the provinces to larger subventions. In Canada, however, only 
the debts existing as of the date of federation were taken over 
by the federal government. 

Australia has gone much farther. Its constitution originally 
provided that state debts ‘‘as existing at the establishment of 
the Commonwealth” might (but need not) be taken over by the 
Commonwealth. The qualifying clause just quoted was stricken 
out in 1909, making it possible for the Commonwealth to as- 
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sume state debts incurred after federation. Then, in 1928, a 
new Article 105A was added to the constitution, under which 
the Commonwealth might make agreements with the states 
not only with respect to their past debts but governing their 
future borrowings. This article is the most generous constitu- 
tional provision for federal fiscal coordination yet adopted any- 
where; it will be discussed in detail in the final part imme- 
diately below. 

Provisions for the assumption of state debts display a clear 
pattern. Wherever such debts are sizeable and have been 
serviced in the past from revenues which. are being conceded 
to the federal government, the latter usually takes the re- 
sponsibility for their amortization. 


III. ISSUES IMPLICIT IN CONTEMPORARY FISCAL POLICIES 
Flexible Taxation as a Compensatory Device 


Except for incidental mention of regulatory taxes such as 
excises on liquors and tobacco, taxation has been discussed here 
as if it had but one function: that of providing the revenues 
necessary for governmental operations. This is what might be 
called the ‘‘classical” view, and until the mid-1930’s it was the 
only widespread opinion on the proper function of taxation. 

Since then, however, an additional function has been im- 
puted to taxation systems. They have been found capable of 
exerting great influence upon the major economic variables— 
national income, consumer expenditures, saving, employment, 
price level, and the like. Generally speaking, taxes which 
redistribute income from the relatively rich to the relatively 
poor tend to increase the proportion of income which is ex- 
pended and to reduce that part which is saved. Excise or sales 
taxes, on the other hand, tend to inhibit consumer expenditures 
and to reduce the pressure of consumer demand upon prices. 

Beyond the question of the types of taxation and their 
economic effects there is the problem of the balance between 
income and outgo. It is widely believed that governments have 
the duty of spending beyond their revenue in times of economic 
depression, and of taxing to provide budgetary surpluses in 
times of high prosperity. 

There is no need here to sketch in detail the theoretical con- 
siderations which underlie contemporary fiscal policies in most 
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modern Western nations. But we must notice that they pose 
peculiar problems in federalized nations. In federal countries 
which do not provide constitutionally for central control of the 
financial field as a whole, it is frequently difficult to arrange for 
co-ordinated changes in tax structures at the two levels of 
government as economic conditions vary. The task of ar- 
ranging for parallel policies with respect to deficits and sur- 
pluses has also been troublesome. In all federal states today, 
the powers of the central government in fiscal matters have 
reached a point sufficient to guarantee that the federal author- 
ities can neutralize fiscally whatever divergent policies are 
adopted on the local level, but resort to this technique is both 
wasteful and inexact. 

These issues are relatively new, and few federal constitu- 
tions take cognizance of them. There is one federal nation, 
however, in which the constitution makes provision for such 
fiscal coordination. The section which follows is an analysis of 
the terms of the Australian arrangements. 


Federal Co-ordination of Fiscal Policies 


Two articles of the Australian Constitution are relevant in 
the present ccntext. The Ccmmecnwealth is empcwered 
“during a period of ten years ... ard thereafter until the 
Parliament otherwise provides’’ to grant financial assistance to 
the states ‘‘on such terms and conditions as the Parliament 
thinks fit,” (Article 96). As a part of the terms of such grants, 
the Parliament in 1933 passed an act establishing a Common- 
wealth Grants Commission of three members to conduct 
continuing studies of state finances and to recommend extend- 
ing or denying aid to needy states. The Commission has been 
concerned primarily with the three poorest Australian states, 
but its powers include the right to review the taxation systems 
of all of the states and to make recommendations to their 
Parliaments, or to the Commonwealth Parliament, concern- 
ing financial practices in the states. 

The review powers of the Grants Commission, together with 
the demonstrated ability of the Commonwealth to make its 
grants dependent upon tax uniformity as among the states, 
make it clear that the Dominion possesses a plenitude of fiscal 
powers. It can, within limits, if it so desires, effectively force 
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the six states to adopt whatever tax system the federal govern- 
ment of the moment deems fit. 

Central powers in Australia also extend into the second 
area of fiscal policy,—the balance between income and outgo. 
In 1929, the electorate ratified an amendment providing that 
the Commonwealth might ‘‘make agreements” with the states 
with respect to their public debts, including the taking over, 
management, and amortization by the Commonwealth and 
Commonwealth control over future borrowings (105A). Two 
final clauses in the Article exempted agreements made under 
it from any qualifications stemming from other articles of the 
constitution of the Commonwealth or of the constitutions of the 
states. This amendment “‘ratified’”’ constitutionally a financial 
agreement which had been made in 1927 and given legislative 
status by the Commonwealth Parliament and by all of the 
state Parliaments. By its terms, all state debts (with minor 
exceptions) were assumed by the Commonwealth, and future 
Commonwealth and state borrowings (except for Common- 
wealth defense loans) were placed under the jurisdiction of a 
Loan Council of seven members. Six of its members were 
representatives of the states, and the seventh a Commonwealth 
minister who possessed a double vote and a casting vote. Since 
1927, all state loans have been cleared by the Council, which 
has also exercised its right to control the rate at which debt is 
paid off. The Council is unable to force a single state to run at 
a budgetary surplus, but it can make most difficult a state’s 
attempts to continue deficit operations. Generally speaking, 
the states have been most careful to operate their fiscal systems 
in a manner satisfactory to the Council at large, for fear that 
divergence from its standards might lead to future difficulties in 
times of need. 

Australia thus possesses ample institutional arrangements for 
the coordination of fiscal policies between the central govern- 
ment and the six state governments. Some scholars, in fact, are 
of the opinion that financial coordination has reached a point 
in Australia which threatens the federal scheme itself. In the 
major aspects of public financial policy, the states are almost 
completely at the mercy of the plenary Dominion powers over 
taxation and grants. Only in the matter of loans is the Com- 
monwealth unable alone to coerce; there each state is subject 
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to the judgment of the Commonwealth plus any two of its 
five sister states. 

In the other five federations fiscal coordination is almost 
exclusively a matter of informal agreement, usually between 
the public officials most directly concerned with the problem. 
In nations with Parliamentary regimes at all levels, such as 
Canada and Germany, party discipline offers possibilities for 
effectuating suitable agreements whenever the central and the 
component governments are controlled by the same party or 
coalition of parties. But there is no means of assuring that such 
will be the case at the required moment in the financially crucial 
areas. In a country such as the United States, agreement on 
policy among state Commissioners of Taxation, or between 
those officials and the officers of the federal treasury, may be 
and is thwarted by the national and state legislatures. 

One more aspect might be mentioned. It appears entirely 
feasible so to establish the scheme of federal subventions as to 
make their continuance dependent upon compliance by the 
states with overall fiscal policies upon which the central govern- 
ment and a majority—perhaps even a qualified preponderant 
majority—of the component states are able to agree. This 
arrangement is closely similar to the Australian Loan Council, 
but it does not enable a minority of the states, in combination 
with the federal government, to coerce the remainder. Work- 
ing out the details of such a scheme would clearly require prior 
determination of other constitutional provisions. Perhaps 
through an Administrative Council a coordinating program 
could be achieved, when the Federation has achieved sufficient 
stability and prestige to handle so heavy a responsibility. 
Whatever the difficulties, it would appear that in the area of 
fiscal policy we have a problem which requires continuing con- 
sultation and the coordination of decisions at both levels of a 
federal system. Since the European Community will not be able 
to shoulder such a task at the outset, care should be taken to 
avoid commitments. 


CONCLUSION 

In spite of a great variety in detail, some broad conclusions 
stand out from the preceding survey of federal public finance. 
Clearly, any federal system must settle in its constitution the 
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power to tax, and the prevailing tendency has been to grant 
both federal and state authorities the right to tax, to acquire 
and own property and to borrow on their own credit. This 
tendency to allow both levels of government in a federal system 
equal access to the tax resources of the community is in keeping 
with the principle of federalism. A certain amount of fiscal 
autonomy is, as we saw, required to maintain the balance be- 
tween central and local authorities; to make either dependent 
upon the support of the other implies the danger that this fiscal 
dependence will soon spread to other fields and the federal 
system thereby be perverted into an unitary one or dissolved 
into its parts. It is furthermore to be observed that the oldest 
and most successful federal states, the United States and Swit- 
zerland, have been most careful in developing and maintaining 
this balance. Hence a broad grant of power to the federal 
authorities, when a new federation is established, would appear 
sound from an empirical viewpoint. 

When it comes to the collecting of the taxes actually adopted 
by federal legislation, established practice varies to such an 
extent that hard and fast conclusions are not indicated. How- 
ever, either a federal administration or the employment of the 
local administration would seem to be feasible. The decision 
turns upon very practical considerations of efficiency, avail- 
ability of trained personnel and the like. A newly established 
federation would probably be well advised to adopt, at least 
at the start, a system of delegated tax administration, if the 
fiscal burdens to be assumed by the federation are considerable. 
The United States started with a very limited federal budget, 
and early estimates of the ultimate sums were far from the 
mark; hence it did not develop a federal internal revenue serv- 
ice, of a size presenting unusual administrative problems, until 
the advent of the income tax. On the other hand, Switzerland 
and Germany, which started with a relatively large federal 
budget, adopted a delegated system and managed to develop 
reasonably sound practices in this field. Certainly a federation 
worth the name ought to have the right to establish its own tax 
gathering agencies and in one field, namely customs, it probably 
ought to do so at the outset. Grants-in-aid, which are really 
tax transfers from the federal to the state level for specific pur- 
poses, present special problems. In view of past experience, any 
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new federation ought to provide itself with the right to make 
such grants. 

Older fiscal systems, notably that of the United States, suffer 
considerably from certain constitutional provisions which were 
adopted at a time when fiscal policies were not seen in the 
broader context of developmental economic policies. But with 
an ever larger part of the community’s local product going into 
governmental channels the incidence of taxation and govern- 
mental borrowing have become a major consideration of all 
policymakers. Money is still the “vital nerve’’ of defense, but 
as contrasted with the days of Colbert, money now means a 
complex pattern of economic considerations related to inflation 
and deflation, unemployment and the general business cycle— 
in short, fiscal policy. Experience in existing federal states 
would argue for not including in the constitution provisions 
which would hamper the development of sound fiscal policies, 
and the possible inclusion of provisions which would facilitate 
the coordination of fiscal policies on the federal and local level. 

Existing federal states have, upon their creation, taken over 
the debts of the component units to a greater or lesser extent. 
Such a procedure is sound and practical when correlated with 
the taking over of tax resources. But there is no indication in 
past experience that this needs to be done by express consti- 
tutional provision, and as long as the power exists it has been 
done effectively, in the United States and elsewhere, by ap- 
propriate legislation. The power of borrowing implies this 
possibility to legislate. 

Customs, which as we said constitute in existing federations 
definitely federal revenue, have ceased to possess the great 
fiscal importance they once had. Hence, while they ought to 
be made federal in the interest of the federation’s relations with 
foreign nations, their fiscal significance ought not to be over- 
estimated. The United States, e.g., could turn over all its 
customs revenue to the states (as it does in the case of Puerto 
Rico) without suffering serious financial embarrassment. Any 
new federation could therefore, if it were desirable for other 
than fiscal reasons, leave the customs revenue temporarily 
in local hands without too much difficulty. 

The real mainstay of all federal systems in the age of the 
welfare state is the income tax, and a uniform system of pro- 
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gressive income taxation appears to be the most important 
foundation of sound federal finance. For such income taxation 
can take due account of the diversity in taxable wealth most 
equitably, and any new federation presumably will want to 
start in the light of this clear conclusion from past experience. 
But the effective employment of the income tax presupposes 
a reasonably stable and uniform means of exchange and is 
therefore intimately bound up with the problem of establishing 
a workable federal currency. To this problem, another report 
is giving major attention. In any case, the immensely varied 
experience of established federal systems clearly shows that 
there are many workable ways for setting up a practical balance 
between federal and state revenues under which both can 
effectively finance the various functions which are theirs. 


BIBLIOGRAPHY 


General. In the overwhelming majority of cases, scholarly discussions of public 
finance have been conducted within the context of one of three professions: polit- 
ical economy, law, and public administration. The present bibliography is a 
narrow selection of those materials in this vast and specialized literature which 
have proved most useful for the present study, whose basic orientation—compara- 
tive constitutional analysis—falls squarely within no single one of those three 
disciplines. 

The most erudite but hardly the most systematic of the ‘‘classical’”” economic 
considerations of federal public finance is to be found in the works of E. R. A. 
Seligman, especially the later editions of his Essays in Taxation and Studies in 
Public Finance. Comparative treatment was undertaken by Bhalchandra P. 
Adarkar in his Principles and Problems of Federal Finance (1933), a volume notable 
for its carefully integrated joint utilization of both economic analysis and con- 
stitutional comparisons. This work, however, has been rendered obsolescent on 
both counts; it antedates not only the Keynesian revolution in economic thought 
but also the recent constitutional changes in four of the seven federations with 
which it deals. A more recent study is G. Findlay Shirras, Federal Finance in 
Peace and War (1944), whose author is primarily concerned with the ‘national 
Budget”’ in the broadest sense. Unfortunately, Professor Shirras considers only 
the United States and the federal Dominions (among which he includes the 
Union of South Africa and India); no European federation is represented. 

Of examinations of federalism and federations per se, only one need be men- 
tioned here: K. C. Wheare'’s Federal Government, of which a second edition ap- 
peared in 1951. The texts of the constitutions may be found in Amos J. Peaslee, 
Constitutions of the Nations (3 vols., 1950). 


Australia. Any inquiry into the constitutional law of the British Dominions must 
begin with the works of Arthur Barriedale Keith. His Responsible Government in 
the Dominions (2nd rev. edn., 2 vols., 1928) and The Constitutional Law of the 
British Dominions (1933) are both dated and indispensable. More recent develop- 
ments may be ascertained from George S. Knowles’ frequent annotated editions 
of the Commonwealth of Australia Constitution Act, published by the Common- 
wealth Government Printer in Canberra. For Australian politics, reference must 
be made to L. F. Crisp, The Parliamentary Government of the Commonwealth of 
Australia (1948), a volume somewhat marred by its author’s evident Labourite 
sympathies. Throughout the life of the Commonwealth there has been continuing 
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controversy as to the viability of the federal principle itself. This literature may 
be sampled, in its recent phases, in Gordon Greenwood, The Future of Australian 
Federalism (1946) and in the symposium-volume entitled Federalism in Australia 
(1949). Studies of the government of the several Australian States seem to be 
completely lacking. 

The official publications of the Commonwealth include several items invaluable 
for any study such as the present one. Chief among these is the Official Yearbook 
of the Commonwealth of Australia, which includes not only statistical data but also 
interpretive studies of broad range and high competence. Also of a recurrent 
nature are the Reports of the Commonwealth Grants Commission, of which the 
eighteenth appeared in 1951. There have been two Roya! Commissions on Tax- 
ation, the first of which published its Report in 1921, and the second issued a 
series of them in 1932 through 1934. The Report of the Royal Commission on the 
Constitution (1929) is of course outdated in detail, but many of the problems 
therein discussed remain current. 

Secondary materials on Australian public finance are scanty. Stephen Mills’ 
Taxation in Australia (1925) is historical, legalistic, and outmoded; one should 
turn to James H. Gilbert, The Tax Systems of Australasia (1943), which suffers 
from a narrowly economic focus. 


Austria. For a summary of the constitutional basis of Austrian government after 
1945, one should consult the Bulletin of the U.S. Department of State for 9 March, 
1947. The textual foundation remains the constitution of 1929, which is most 
conveniently accessible in British and Foreign State Papers, Vol. CXXXI (1929), 
pp. 3-54. (The version of 1920 may be found in the same series, Vol. CXIII (1920), 
pp. 883-916.) 

There is no adequate treatment of Austrian government and politics in English, 
and, except for formalistic legal analyses, there is very little in German. Of the 
latter class of material, the best is probably Ludwig Adamovich, Grundriss des 
Oesterreichischen Staatsrechtes (3rd Edn., 1935). On the problem of Austrian public 
finance, one should begin with Otto Wittschieben, Das oesterreichische Besteuer- 
ungssystem (1928-30), which is No. 14 of the Finanzwissenschaftliche und volks- 
wirtschaftliche Studien edited by Karl Brauer. On the particular issue of financial 
relations between the central and local governments, the best study is Richard 
Pfaundler, Der Finanzausgleich in Oesterreich (1927). 

Recurrent official publications of primary significance are the Statistisches Hand- 
buch fuer die ——— Oesterreich, published annually during the republican 
period, the annual Bundesrechnungsabschluss submitted by the Court of Accounts 
to the National Council, and the special collection of items in the Bundesgesets- 
blatt published under the generic title Bundesfinanzgesetze. 


Canada. Until very recent years, scholarly investigations of Canadian govern- 
ment had been confined almost entirely to considerations of Canadian ‘‘sover- 
eignty’’ within the framework of the Commonwealth. With respect to the federal 
level of politics and government, the gap is being closed in the ‘‘Canadian Govern- 
ment Series’ edited by R. MacG. Dawson. Of peculiar importance is his own 
volume, The Government of Canada (1947). Documentary materials, both official 
and otherwise, are to be found in Professor Dawson’s earlier Constitutional Issues 
in Canada, 1900-1931, in his Development of Dominion Status, 1900-1936, and in 
W. P. M. Kennedy, Statutes, Treaties and Documents of the Canadian Constitution, 
1713-1939. Among Professor Kennedy's many secondary studies of the Canadian 
Constitution, the most important for the present type of investigation is The 
Constitution of Canada, 1534-1937: An Introduction to its Development Law and 
Custom (2nd edn., 1938). 

The indispensable official publication is the annual Canada Year Book, com- 
piled by the Dominion Bureau of Statistics and published by the King’s Printer in 
Ottawa. This volume is perhaps the most distinguished publication of its sort: 
its excellence is challenged only by that of its Australian counterpart mentioned 
above. 

Canadian public finance may best be approached through four works. A. E. 
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Buck, in his Financing Canadian Government (1949), sets forth the governmental 
and constitutional aspects with clarity and economy. J. Harvey Perry’s Taxation 
in Canada (1951) undertakes a detailed scrutiny of the contemporary tax system; 
a second volume on its historical development is in process. Two more specialized 
(and older) works are of great utility: J. A. Maxwell, Federal Subsidies to the 
Provincial Governments in Canada (1937), and W. P. M. Kennedy and D. C. Wells, 
The Law of the Taxing Power in Canada (1931). 




































Germany. This body of literature is of course enormous. Most of it, furthermore, 
relates to the Weimar period, for secondary analyses of the Bonn Republic are 
as yet rare. The following items are therefore chosen primarily for their impor- 
tance as vehicles of entry into the various problems. 

One volume deserves especial commendation. In 1930, the Statistisches Reichs- 
amt published Finanzen und Steuern im - und Ausland, a comparative statis- 
tical analysis of public finance in Germany, Great Britain, France, Belgium, Italy, 
and the United States. Although only the first and last of these six nations were 
of the federal form, the book is uniquely valuable for any inquiry such as the 
present one. It is particularly useful for its careful attention to the difficulties of 
international definition and classification of financial techniques. The Reichs- 
amt (now Bundesamt) is also, of course, the agency which issued the Statistisches 
Jahrbuch fuer das deutsche Reich, whose current title is Statistisches Jahrbuch 
fuer die Bundesrepublik Deutschland. 

General studies of the Weimar regime must always be handled with care. Here 
mention need be made of but two, both in English. They are Johannes Mattern, 
Principles of the Constitutional Jurisprudence of the German National Republic, and 
the well-known volume by Frederick F. Blachly and Miriam E. Oatman, The 
Government and Administration of Germany. Both of these works were published 
in 1928; they therefore date from what might be called the ‘‘optimistic era”’ of 
secondary materials on the Weimar republic, and must be used with the correspond- 
ing discretion. 

On German taxation in the Weimar period, it is wise to begin with Albert 
Hensel, Steuerrecht (2nd edn., 1927), which is Vol. XXVIII in the Kohlrausch- 
Kaskel-Spiethoff Enzyklopaedie der Rechts- und Staatswissenschaft. The budgetary 
process has been examined exhaustively both by Fritz Neumark, Der Reichs- 
haushaltsplan (1929; the study is No. 16 in the Brauer series cited above under 
Austria) and by Henry Bonjour, Le Budget du Reich (1931). 

Germany, like Austria, depends upon a system of tax-sharing. For both of these 
systems, and for that of Switzerland as well, a useful theoretical framework is 
provided in Georg Jacoby, Der Finanzausgleich: Eine begriffliche Untersuchung 
(1930). On the German system in particular, the two best works are Johannes 
Popitz, Der kuenftige Finanzausgleich swischen Reich, Laendern und Gemeinden 
(1932) and Henry Delpech, Le Probleme des Rapports Financiers (1933). 

The financial institutions of the contemporary German Federal Republic have 
not yet been adequately treated in a scholarly way. One must, therefore, rely upon 
the official publications, of which the Bundesgesetzblatt is of primary importance, 
and upon the German periodical literature, among which the Archiv fuer oeffent- 
liches Recht is invaluable. 


Switzerland. An up-to-date and detailed analysis of the workings of Swiss fed- 
eralism is badly needed. William E. Rappard’s Government of Switzerland (1936) 
is the closest approach to what is necessary, but is too brief to fulfill the require- 
ment. On Swiss Constitutional history, Rappard’s recent La Constitution Fed- 
erale de la Suisse, 1848-1948 furnishes an exhaustive narrative of the many textual 
changes, and the Quelle nbuch zur Verfassungsgeschichte der Schweizerischen Eid- 
genossenschaft und der Kantone edited in 1940 by Hans Nabholz and Paul Klaui 
contains a selection of documents extending back to the high Middle Ages. 

Swiss official publications of importance include the Bundesblatt and the 
Eidgenossische Gesetzsammlung. The text of the federal constitution is published 
periodically by the federal chancellory, together with complete lists both of all 
amendments adopted since 1848 and of those which have been proposed but have 
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failed of adoption. For current statistical series (usually presented with com- 
parative data for every year since the founding of the federation), see the Statis- 
tisches Jahrbuch der Schweiz, published annually by the Federal Statistical Bureau. 

The stability of the general form of Swiss public finance has tended to diminish 
the amount of scholarly attention addressed to the problem. Recently, however, 
the prospect of heavy and semi-permanent military burdens plus the costs of 
public welfare have led to a re-examination of the fiscal system. On these issues, 
see Alfred Amonn, Bundesstaatliche Finansordnung: Kritische und positive Bem- 
erkungen su den Fragen der Bundesfinanzreform (1948). 


The United States. The oldest and largest of the federations has of course produced 
the most extensive literature on public finance. As in the case of the bibliography 
on Germany, but to an even greater degree, the references which follow are in- 
tended to be introductory to the general subject. 

The best single introduction is Harold M. Groves’ textbook entitled Financing 
Government, whose third edition appeared in 1950. Groves’ views on the more 
advanced problems are stated in his Trouble Spots in Taxation (1948). An his- 
torical study of the general field appeared in 1942 from the pen of Sidney Ratner; 
its rather cryptic title is American Taxation. 

The governmental publications are best indicated by the titles of the issuing 
agency. One must, of course, follow the materials of the Bureau of the Budget 
and of the Bureau of Internal Revenue, together with those of the Federal Reserve 
Board. Analytical articles are to be found in the monthly Treasury Bulletin. 
The Bureau of the Census publishes annual studies of state and local finance, and 
in 1948 it made available an Historical Review of State and Local Government 
Finances. Historical statistics on both the federal and lower levels, extending i in 
many cases to 1789, were assembled in 1949 in the Census Bureau's Historical 
Statistics of the United States, 1789-1945. 

There are in the United States a welter of private research organizations whose 
primary interests lie in the area of public finance. The most important of these 
are the National Tax Association, the Tax Foundation, and the Tax Institute. 
In the period since the end of World War II, such research activity may best be 
sampled in the publications of the Committee on Tax Policy and of the Committee 
on Economic Development. 








THE McCARRAN ACT AND THE 
DOCTRINE OF ARBITRARY POWER 


Robert G. McCloskey 


‘‘When we consider the nature and the theory of our institutions 
of government, the principles upon which they are supposed to rest, 
and review the history of their development, we are constrained to 
conclude that they do not mean to leave room for the play and action 
of purely personal and arbitrary power. Sovereignty itself is, of 
course, not subject to law, for it is the author and source of law; but 
in our system, while sovereign powers are delegated to the agencies 
of government, sovereignty itself remains with the people, by whom 
and for whom all government exists and acts. And the law is the 
definition and limitation of power.’” 


oes the American constitutional tradition, in spite of 
LP icatics Matthews, acknowledge a sphere of purely ar- 
bitrary governmental power with respect to fundamental hu- 
man rights? If it does not, if certain privileges are beyond the 
reach of legislative or executive fiat, then what function con- 
sistent with American democratic premises should the judiciary 
perform in holding those branches of government to the rule 
of law? 

A few years ago, when the reputation of the American Su- 
preme Court as a citadel of conservatism was yet unimpeached 
and especially during the time when President Franklin 
Roosevelt’s court plan still evoked contention, discussion of 
these questions tended to split along two lines. On the one 
hand certain enthusiasts, conscious of the need for social reform 
and provoked by the Supreme Court’s insensibility to the 
pressure of economic fact, were inclined to attack judicial review 
as an undemocratic anachronism. They argued, both on 
grounds of history and policy, that the majority principle is the 
primary article in America’s political creed and that American 
democracy cannot tolerate an institution which claims the right 
at its discretion to frustrate the popular mandate. At the 
other extreme their opponents insisted that the concept of 
minority rights was the keystone of the American polity and 


1 Matthews J., in Vick Wov. Hopkins, 118 U.S. 356, 369-70 (1886). 
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defended the Supreme Court as the bastion of liberty and the 
savior of society. 

The course of subsequent events has taught the survivors on 
both sides of this debate to modify their positions substantially, 
or has perhaps raised the controversy to a new and more sophis- 
ticated level. At any rate it seems clear that many who once 
out of hand condemned government by judiciary have revised 
their views since the Supreme Court abandoned its solicitude 
for the property owner as such and began to focus some at- 
tention on the other procedural and substantive guarantees of 
the federal Constitution. Meanwhile, their former antagonists 
have likewise shifted their ground perceptibly. Both have come 
to realize dimly that Americanism is not encompassed by 
either the dogma of majority rule or the concept of minority 
rights, that the American tradition contains both these elements 
however uneasy the balance between them may sometimes be, 
and that both the nature and problem of American democracy 
are summarized in the Jeffersonian paradox: “though the will 
of the majority is in all cases to prevail, that will to be rightful 
must be reasonable.”? To employ terms loosely for want of 
more precise nomenclature, the modern ‘progressive’ seems 
to have made room in his thinking for the concept of limit, 
while all but the most recalcitrant ‘‘conservatives” appear to 
have acknowledged that public necessity can justify govern- 
mental inroads on territories formerly held to be inviolate. 

But while these once apparently irreconcilable opponents 
have made at least tacitly some mutual adjustments in their 
thinking, surprisingly little attention has been paid to the ques- 
tion of where the federal judiciary stands in the light of this re- 
formulation. Criticisms of the Supreme Court for its failure to 
protect freedom of conscience or the rights of privacy suggest 
that the critics would assign the Court a significant role in main- 
taining constitutional limitations; but the character of that 
role is seldom spelled out, and its justification is never clearly 
stated. Rejoinders to the criticisms similarly beg the central 
question. It is said that judges are restricted by considerations 
that the layman is prone to ignore—the need to maintain con- 
tinuity and logic in the legal system, the need to preserve the 
federal balance, the need to observe technical rules of juris- 


2 Messages and Papers of the Presidents, Vol. 1, p. 322. 
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diction and judicial cognizance. It is said that Courts in any 
event are inadequate to the task of defending freedom against 
encroachment by a determined majority and that the people 
can learn respect for rights only if they are given the responsi- 
bility for preserving them. The first proposition is valid—and 
obvious. The second raises a profound issue and demonstrates 
that the problem of judicial control is not to be solved by easy 
answers. But neither really goes to the heart of the matter. 
Granted that the discretionary freedom of judges is limited by 
the complex rules of the game, the question remains as to what 
course of action they should follow within those prescribed 
boundaries. And granted that courts cannot and should not 
arrogate to themselves the full responsibility for safeguarding 
private rights, the question remains as to where the line should 
be drawn between judicial encroachment and judicial abdica- 
tion. 

This fact—that we have failed to develop in the light of 
modern insights a reasoned theory of the Court’s place in 
American democracy—is not to be lamented purely because it 
frustrates a theoretician’s natural yearning for order and logical 
symmetry. The logical formulations of today are all too likely 
to crystallize into the sterile dogmatisms of tomorrow, and the 
judicial process must move carefully to avoid the shackles of 
its own contrivance. Judicial ambiguity has its purposes. But 
the argument for ambiguity is less compelling if it can be shown 
that issues of grave and immediate moment are adversely 
affected by the judicial uncertainty. Today in America here- 
tofore generally accepted democratic premises are being put 
to a strain they may not survive. Freedom to dissent, the most 
vital of political liberties, seems gravely threatened in the name 
of national security. Yet no genuine attempt has been made to 
define the function the judiciary should perform in the face of 
this crisis. And this theoretical deficiency becomes serious if it 
means that the Court is perhaps missing one of the great 
moments in its history, is failing at a critical juncture to play 
the best part it can as one of the inheritors and guardians of the 
American tradition. 

The implications of this judicial indecision are pointed up 
when we consider certain areas of legislative and executive 
authority which seem to enjoy special immunity from court 
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surveillance as our constitutional theory now stands. Some of 
these areas are, by their nature, profoundly relevant to the 
American libertarian tradition, yet they have seldom, if ever, 
been subjected to judicial control. They represent, as the 
precedents now stand, lacunae in our system of government 
under law. The courts have never said authoritatively that 
questions in these fields are, by definition, “‘political questions”’ 
and beyond the reach of the judicial power. But neither have 
the courts made an effort to prescribe the limits of executive 
and legislative authority when dealing with such questions. 
These fields occupy a sort of twilight zone between the black 
of the ‘‘political’’ and the white of the judicially cognizable; 
and they offer therefore a rare opportunity to the legislator who 
seeks to attack basic liberties without running the gauntlet of 
judicial review. No attempt can be made here to exhaust the 
categories to which this description applies. The purpose of this 
paper is to draw attention to three select fields in which our 
existing constitutional theory prescribes no ascertainable limit 
to the exercise of arbitrary power and to suggest that the case 
for judicial self-restraint in these categories is at least question- 
able in light of the fact that these areas are especially crucial 
o ‘‘the constitutional protection of the free play of the human 
spirit.”"* It is noteworthy that these three branches of federal 
authority were singled out by the authors of the McCarran Act 
of 1950 as furnishing support for several key provisions of that 
omnibus sedition law. 


CONTROL OF THE MAILS 

Control over the mails, for one example, is, in the twentieth 
century, equivalent to a general power of censorship over 
the nation’s press. The freedom to rush into print would be- 
come nearly meaningless if the freedom to circulate printed 
matter through the mails could be arbitrarily inhibited. Yet 
there exist no defined constitutional limits upon the exercise 
of this authority and, on the contrary, the opinions of the Su- 
preme Court are scattered with dicta suggesting that the postal 
power is plenary or unrestricted. These facts are, of course, 
exploited in the McCarran Act,‘ which forbids a ‘‘Communist 

* Frankfurter J., dissenting in Jones v. Opelika, 319 U.S. 105, 139 (1943). 


*64 Stat. 987 (1950). For a full treatment of this law’s provisions, see A. E. 
Sutherland, ‘‘Freedom and Internal Security,”’ 64 Harvard Law Review 383 (1951). 
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Organization”’ to send publications through the mails without 
identifying their source. 

The constitutional problems raised by the postal power are 
many and complex, and they have been explored at considerable 
length elsewhere. My chief concern here is to inquire whether 
the precedents furnish any real guidance as to the limits of 
Congress’ substantive authority to deny or impose conditions 
on the use of the mails.’ A mere glance at the record is enough 
to show that this question must be answered negatively. 

In the first significant Supreme Court decision on the con- 
stitutional scope of the postal power, Mr. Justice Field was 
careful to say that the mails could not be regulated in such a 
way as to violate the Bill of Rights. But he promptly drained 
this generality of most of its relevance to press freedom when 
he argued that liberty of circulation is not curtailed by a postal 
exclusion law so long as other transportation channels remain 
open. That is, if Congress has merely excluded certain ob- 
jectionable material from the mails and has not interfered with 
its transmission by other media (e.g. interstate commerce) no 
constitutional issue of freedom of the press is raised.’ The log- 
ical inference was that Field had accepted, with minor modifi- 
cations, the almost unlimited view of the postal power urged 
by government counsel. Sealed letters and packages were pro- 
tected from unreasonable search and seizure by the Fourth 
Amendment, and limitations on circulation were valid only if 
other channels were left open; but except for these restrictions, 
the postal power was apparently untrammeled. 

This opinion is a fairly dependable augury of future decisions 
in the postal field. The “other channels’ doctrine—a dubious 
protection at best—was abandoned by the Court in its next 

’ The procedural questions as to the degree of arbitrary power which can be 
lodged in the Postmaster General is interesting and important, but it raises issues 
of judicial review of administrative decisions too far-reaching to be discussed here. 
It is worth observing that Mr. Justice Brandeis seemed to imply in United States 
v. Burleson, 255 U.S. 407, 436 (1921) that the delegation if stretched too far 
might raise constitutional doubts. 

6 Ex parte Jackson, 96 U.S. 727 (1876). 

7 This must be the explanation of the following sentence: ‘‘In excluding various 
articles from the mails, the object of Congress has not been to interfere with the 
freedom of the press, or with any other rights of the people; but to refuse its facil- 
ities for the distribution of matter deemed injurious to the public morals."’ Ibid. 
at 880. The sentence begs the question which is whether the refusal of mailing 
facilities because of concern for ‘‘the public morals’’ has the effect of interfering 


with freedom of the press. Field apparently thought he had already disposed of 
this contention by developing the ‘‘other channels’’ theory. 
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significant treatment of the subject, but Field’s otherwise 
generous interpretation of the postal power was, on the other 
hand, followed and expanded.’ Like Field, majority spokesmen 
of future years sometimes implied that the postal authority of 
Congress was subject in some vague way to the restrictions of 
the Bill of Rights; but, again like Field, these spokesmen at the 
same time used such latitudinarian terms in affirming the leg- 
islative power that it was hard to see where the restrictive lines 
might be drawn.® As early as 1876, lawyers speaking for the 
Post Office had argued that the use of the mails was a privilege 
which Congress could grant or withold at its whim, and there 
had begun to accumulate in judicial opinions a series of dicta 
that lent a certain support to this position. In Public Clearing 
House v. Coyne, Mr. Justice Brown said unequivocally: ‘“The 
legislative body, in thus establishing a postal service, may 
annex such conditions to it as it chooses.’”” And he went on to 
say: ‘It [Congress] may also refuse to include in its mails such 
printed matter or merchandise as may seem objectionable to it 
upon the ground of public policy, as dangerous to its employees 
or injurious to other mail matter carried in the same pack- 
ages.” The Milwaukee Leader decision took an equally ex- 
pansive view of the federal power.’ Mr. Justice Clarke’s 
amazing statutory interpretation in this case was supplemented 
by the declaration that the Congressional authority over the 


8 Ex Parte Rapier, 143 U.S. 110 (1892). 

°In Ex Parte Rapier, 143 U.S. 110, 134, for example, the Court suggests that 
an exercise of the postal power would be frowned on if it abridged a ‘fundamental 
right’’; but the suggestion seems almost meaningless in the light of the accom- 
panying argument—that Congress inherited the full postal power held by the 
states before the framing of the Constitution. In Lewis Publishing Co. v. Morgan, 
229 U. S. 288 (1912), Chief Justice White said: “ . . . we do not wish by the 
remotest implication to be regarded as assenting to the broad contentions con- 
cerning the existence of arbitrary power . . . embodied in the proposition of the 
government.” Yet in upholding the law (which required periodicals and news- 
papers to publish circulation figures and the names of editors and owners, as well 
as to mark all paid reading matter ‘‘Advertisement”) he gave no hint as to how 
these contentions might be qualified by constitutional limitations. Evidently, 
the Chief Justice did not regard the provisions of this law as transgressing press 
freedom. But he failed to explain intelligibly why he did not so regard them and 
thus left the situation as undefined as before. If the postal power is not arbitrary 
and unlimited, then it should be possible to explain how and under what conditions 
it would be subject to restraint. And such an explanation is just as appropriate 
in an affirmative decision as it would be in a decision which over-ruled a statute in 
the postal field, vide Mr. Justice Holmes in Schenck v. United States, 249 U.S. 47 
(1919). 

© 194 U.S. 497, 506, 507 (1904). 

11 United States v. Burleson, 255 U.S. 407. 
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mails was “practically plenary.’’!? It is true that, from time to 
time, judicial voices were raised in opposition to the idea that, 
with respect to the postal powers, no Congressional holds were 
barred. Justices Brandeis and Holmes expressed doubts on the 
matter.'* But when the Esquire case came before a Court of 
Appeals in the 1940's, Judge Arnold could find little precedent 
to support his conviction that the delegation of so broad a power 
of press censorship to the Postmaster General would be un- 
constitutional, and he was forced to buttress his arguments 
mainly with decisions drawn from other free speech fields.™ 
And when the case reached the Supreme Court, Mr. Justice 
Douglas restricted himself to the holding that Congress had 
not intended to endow the Postmaster General with the author- 
ity he claimed, suggesting only that “grave constitutional 
questions are immediately raised once it is said that the use of 
the mails is a privilege which may be extended or withheld on 
any grounds whatsoever.’'® Mr. Justice Frankfurter, con- 
curring, explicitly reserved the constitutional issues. 

What emerges from all this is a highly confused picture of the 
nature of our Constitutional restraints in a very significant field 
of governmental power. It certainly cannot be said that the 
Court is squarely on record in support of the ‘‘privilege doc- 
trine,’’ although Justices Brown and Clarke in the Coyne and 
Milwaukee Leader decisions skirt perilously close to it. But 
neither can it be said that the doctrine has been repudiated or 
that the Court has indicated, even by implication, where the 
limits of the postal power may be found. It is not hard to see 
why post office attorneys have been reluctant to abandon the 
contention that the use of the mails and the second class 
privilege may be denied without concern for the prohibitions 
of the First Amendment. And it is easy to see why the drafters 
of the McCarran Act thought they had discovered, in the postal 
power, a chink in the armor of American constitutionalism. 


12 Ibid. at 411. 

13 Brandeis J., dissenting in the Milwaukee Leader case lists ‘‘a succession of 
constitutional doubts” which are raised if the majority interpretation of the Post- 
master General’s power is followed. 255 U. S. 407, 429. Justice Holmes, dissent- 
ing in Leach v. Carlile, 258 U.S. 138, 140, 141 (1922), argued that a statute author- 
izing fraud orders violated the First Amendment: “If the execution of this law 
does not abridge freedom of speech, I do not quite see what could be said to do so.”’ 

14 Esquire v. Walker, 151 F. 2d 49. 

16 Hannegan v. Esquire, 327 U.S. 146 (1946). 
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The concept of limit, extolled by Justice Matthews, has scanty 
judicial support in this field. 


LEGISLATIVE POWER AND THE PUBLIC EMPLOYEE 


A second line of attack chosen by the framers of the Mc- 
Carran Act was directed against public employees. Here again 
judicial precedents gave the worthy Congressmen reason to 
suspect that almost any exertion of governmental power would 
be immune from constitutional objections. Very strong support 
for such an assumption would seem to exist in Atkin v. Kansas 
which involved a state law requiring public contractors to 
observe an eight-hour day." Mr. Justice Harlan, speaking for 
the Court, upheld the statute, arguing that “no employee is 
entitled, of absolute right as a part of his liberty, to perform 
labor for the state’’; and he rested his decision “upon the 
broad ground that the work being of a public character, ab- 
solutely under the control of the state . . . it is for the state 
to prescribe the conditions under which it will permit work of 
that kind to be done.’’* This decision was subsequently cited 
by the Court as controlling in a case involving a similar federal 
statute, and in two cases which concerned a state law for- 
bidding the employment of aliens on public works.” In all, 
the exercise of governmental power was upheld, presumably on 
the latitudinarian reasoning of the Atkin case.” It appeared 
that public employment was widely regarded as a privilege 
revocable at the whim of the sovereign.** Meanwhile, two 
decisions had been handed down upholding laws that prohibited 
political payments among federal employees.” They did not 
positively support the Atkin doctrine, but neither did they 


6 191 U.S. 207 (1903). 

 Tbid. at 233. 

'8 Tbid. at 223; Cf. the famous epigram of Mr. Justice Holmes in McAuliffe v. 
New Bedford, 155 Mass. 216, 29 N.E. 517: ‘‘The petitioner may have a constitu- 
tional right to talk politics, but he has no constitutional right be to a policeman.” 

” Ellis v. United States, 206 U. S. 246 (1907); Heim v. McCall, 239 U.S. 175 
(1915); Crane v. New York, 239 U.S. 195 (1915). 

® As to the applicability of the Atkin precedent to the Heim and Crane cases, see 
T. R. Powell, ‘‘The Right to Work for the State,” 16 Columbia Law Review 107 
(1916). 

21 Crenshaw v. United States, 134 U. S. 99, 108 (1890); for a well-documented 
survey of legislation and court opinion see ‘‘Restrictions of the Civil Rights of 
Federal Employees,” 47 Columbia Law Review 1161 (1947). 

22 Ex parte Curtis, 106 U.S. 371 (1882); United States v. Wurzbach, 280 U.S. 396 
(1930). 
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establish criteria for limiting Congressional power in the public 
employment field. 

This was the situation when United Public Workers ». 
Mitchell came before the Supreme Court in 1947.25 An em- 
ployee of the United States Mint had been threatened with loss 
of his position because he had engaged in political activity in 
violation of certain provisions of the Hatch Act, and he chal- 
lenged the law’s validity. Mr. Justice Reed, upholding the 
political neutrality provisions, did not rest his decision on the 
broad ground that public employment is a privilege which 
Congress can regulate at its unfettered discretion, although 
he was obviously influenced by that view. Such a holding would 
at least have had the merit of clarity. The Justice preferred to 
treat the issue in terms of two “standards” of judgment whose 
precise meaning and relationship to each other is left uncertain 
in this generally ambiguous opinion. The first standard seems 
to depend on the question of whether Congress might reason- 
ably have thought that the prohibitions in the law would ac- 
complish the desired end, i.e. that enforced political neutrality 
would produce an improved merit system. This formula for 
judging the extent of the implied powers is, of course, almost 
as old as our constitutional law, but it cannot in its own right 
serve to justify a statute which restricts freedom of expression. 
We can agree that the law is “appropriate’’ to its end in Mar- 
shall’s usage of that term. It is not unreasonable for Congress 
to suppose that the Hatch Act will benefit the merit system. 
Neither, to take a hypothetical situation mentioned by Justice 
Black in dissent, could we really say Congress was wrong if it 
decided that the political sterilization of five million farmers 
would encourage impartial administration of farm subsidies. 
But the further question to be asked in both instances is 
whether the law, however “appropriate’’ otherwise, conflicts 
with the Bill of Rights, and in answering this question it is 
not sufficient to show that the statute was reasonably calculated 
to produce the result desired. 

Justice Reed, nevertheless, seems at first to suggest that the 
appropriateness test is alone enough to uphold the legislation. 
Then, however, apparently recognizing its insufficiency, he 
goes on to propose a further criterion. Even though the law is 


23 330 U.S. 75 (1947). 
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otherwise plainly adapted to its end, he seems to say, it will 
be invalid if it “passes beyond the general existing conception 
of governmental power” as developed from “practice, history, 
and changing educational, social and economic conditions.”’** 
Evidently since this law is both appropriate to its end and 
within the “generally existing conception of governmental 
power,” its validity is established. And, presumably, any 
law treating with government employees will be upheld if it 
can meet these far from exacting standards. 

It is unnecessary to inquire at the moment whether the judg- 
ment standards here employed give Congress more leeway in 
dealing with public servants than the theory of the Constitu- 
tion would justify. The point is that, for better or for worse, 
this flexibility and vagueness are such as to warrant the legis- 
lature’s concluding that the limitations on its authority in this 
field are little more than nominal. And this conclusion is con- 
firmed by subsequent decisions. It is true that the traditionally 
broad view of governmental power over employees seemed to 
have been somewhat qualified by the holding in United States 
v. Lovett, especially if the implications of the majority opinion 
were to be taken seriously.2* Mr. Justice Black held for the 
Court that a Congressional enactment forbidding disburse- 
ments to pay the salaries of certain named employees inflicted 
punishment without judicial trial and thus fell within the 
constitutional definition of a “bill of attainder.’’ He did not 
reach the question of whether the Fifth Amendment had been 
violated; but it seemed inferable that, if removal from office 
was punishment, it must be protected in some way by the 
guarantees of due process. But following the spirit of the 
Mitchell case, these implications were ignored in Friedman v. 
Schwellenbach,* and the Lovett decision was applied in a 
drastically limited sense by a Court of Appeals in Bailey v. 
Richardson™ and distinguished by the Supreme Court in the 
Garner® decision. It seems fair to say that the Lovett prece- 
dent, injured at birth by Justice Frankfurter’s powerful stric- 
tures, retains little significant effect or vitality in today’s 
constitutional law. 


24 330 U.S. 75, 102. 
26 328 U.S. 303 (1946). 

26 159 F. 2d 22. cert. denied 330 U.S. 838 (1947). 

* 182 F.2d 46. Affirmed by an equally divided court, 341 U.S. 918 (1951). 
*% 341 U.S. 716 (1951). 
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LEGISLATIVE POWER AND THE ALIEN 


A third field singled out by the McCarran Act for special 
attention is the broad area of law relating to aliens whose 
political opinions or associations are regarded as obnoxious— 
specifically, law regarding their exclusion or expulsion from the 
United States, their naturalization and their denaturalization. 
Legal questions involving the treatment of aliens are far too 
many and complex to be dealt with comprehensively here,”* and 
for the purposes of this paper it is enough to indicate in very 
general terms the trend of court opinion with respect to these 
special issues. Although, as we have seen, the precedents 
vindicate an extensive view of governmental power over the 
mails and public employment, the scope of Congressional 
authority in this third category would appear to be even wider. 
The courts have here imposed very few limits on the exercise 
of arbitrary power. 

Congressional authority to exclude immigrants from the 
United States has never been seriously questioned,® but 
little occasion for its exercise arose until the last quarter of the 
19th century when the “Chinese problem”’ on the West Coast 
began to provoke demands for discriminatory legislation. 
Court decisions upholding the laws passed in response to these 
demands laid the basis for validation of the first statute banning 
aliens for objectionable opinions.*! It was argued that this law, 
which applied to anarchists or persons who believe in or advo- 
cate overthrow of the government by force and violence, could 
not be justified on the basis of either the war power (since the 
law concerned alien ‘‘friends’”’) or the commerce power (which 
has no relevance to the expression of opinion).** It had pre- 
viously been urged that authority to enact exclusionary legis- 
lation was derived from neither of these sources but from the 
general grant of sovereignty to the national government ;** how- 

29 See M. R. Konvitz, The Alien and the Asiatic in American Law (Ithaca, 1946). 

* “*The power of the government to exclude foreigners from the country, when- 
ever, in its judgment, the public interests require such exclusion, has been asserted 
in repeated instances, and never denied by the executive or legislative depart- 
ments.’’ Chae Chan Ping v. United States, 130 U.S. 581, 607 (1889). 

31 32 Stat. 214 (1903). 

32 Turner v. Williams, 194 U.S. 279 (1904). 

38 Nishimua Ekiu v. United States, 142 U.S. 651, 659 (1892): ‘It is an accepted 
maxim of international law that every sovereign nation has the power, as inherent 
in sovereignty, and essential to self-preservation, to forbid the entrance of for- 


eigners within its dominions, or to admit them only in such cases and upon such 
conditions as it may see fit to prescribe. In the United States this power is vested 
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ever, the Supreme Court in this case evaded the whole question 
of the power’s source, simply holding that the statute was 
“not open to constitutional objection.’’** The First Amend- 
ment was not in point, said the Court, because its guarantees 
extend only to those who are in this country, not to aliens who 
are trying to enter. The clear implication is that Congressional 
power over immigration is plenary, and no subsequent decision 
seems to furnish grounds for modifying this interpretation of 
the law. 

The power of expulsion would seem to raise a different ques- 
tion, since the persons subject to deportation are of course 
within the United States and therefore presumably justified in 
claiming the protection of the Bill of Rights. Nevertheless, 
in Fong Yue Ting v. United States,*® Mr. Justice Gray for the 
Court said: ““‘The power to exclude aliens, and the power to 
expel them rest upon one foundation, are derived from one 
source, are supported by the same reasons, and are in truth 
but parts of one and the same power.’’ That power, Justice 
Gray explicitly recognized, is inherent in sovereignty. And he 
very strongly suggested that the exercise of the power is exempt 
from judicial review because it raises a ‘‘political question,” 
although as usual the Court is not very clear as to why this 
question is to be so classified and what the implications of the 
classification may be.** Over the dissents of Justices Brewer and 
Field, it was then held that deportation was not a punishment, 
and it followed that an alien expelled without attention to the 
ordinary rules governing judicial trial was not deprived of due 
process of law. 

For a long time the cases offered no challenge at all to the 
principle of this decision—that Congress may provide for 
deporting aliens without troubling itself about the Bill of 
Rights. The difficulty has been that deportation is not tradi- 
tionally regarded as a punishment within the legal definition. 
In recent years, however, a series of decisions seemed to suggest 
that the Court was modifying this fiction and by implication 
opening the door to judicial review of expulsion orders on con- 





in the national government, to which the Constitution has committed the entire 
control of international — in peace as well as in war.’ 

34194 U.S. 279, 290 (1904) 

% 149 U.S. 698 (1893). 

% 149 U.S. 698, 712, 713. 
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stitutional grounds. In Bridges v. Wixon,*” Justice Douglas 
cited a Brandeis decision to help support his own statement 
that, although deportation is not technically criminal punish- 
ment, it may visit great hardships on the alien and rob him “‘of 
all that makes life worth living.’”’ Justice Douglas did not in 
this case rest his decision on constitutional grounds; he pre- 
ferred to adopt a somewhat strained interpretation of the 
statute in order to over-rule a deportation action, and only 
Justice Murphy argued that the holding was constitutionally 
required. This novel but sensible doctrine that deportation, 
though not technically punishment, is its practical equivalent 
was then restated and made somewhat more explicit in two 
subsequent cases in which Justice Douglas spoke for a unan- 
imous court, although the actual holding was in each decision 
confined to statutory questions.* At last, in Jordan v. DeGeorge 
the constitutional issue implied by these dicta came into the 
open air, and the whole Court flatly acknowledged that de- 
portation is a penalty and therefore may be subject to due 
process attack.*® The statute in question provided that an 
alien could be expelled if he were twice convicted and sentenced 
for ‘‘a crime involving moral turpitude.” It was said that 
“moral turpitude’ was too indefinite a term to qualify as a 
constitutional standard, and, though rejecting this contention, 
the Chief Justice clearly conceded that the question of vague- 
ness was constitutionally relevant. Three dissenters, speaking 
through Justice Jackson, argued that the ambiguity of the term 
rendered that section of the Immigration Act unconstitutional. 
It appeared then a justifiable inference that the Bill of Rights 
does impose some limitations on the process of expulsion, and 
the way seemed open for modifying the tradition of arbitrary 
government in this field. But the Court all but closed the door 
on this possibility in a case involving the deportation of three 
former members of the Communist Party.“ This decision was 
couched in ambiguous language, and it is hard to say whether 
Justice Jackson, who spoke for the Court, was rejecting con- 
stitutional restrictions on the expulsion power altogether or 


7 326 U.S. 135 (1945). 

*% Delgadillo v. Carmichael, 332 U. S. 388 (1947); Fong Haw Tan v. Phelan, 333 
U.S. 6 (1948). 

9 341 U.S. 223 (1951). 

® Harasiades v, Shaughnessy, 72 S, Ct. 512 (1952). 
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was arguing that the restrictions had not been overpassed in 
this instance. Presumably, in the light of his dissent in the 
Jordan case, the latter interpretation is the more likely, but his 
language was so permissive that it amounts to a Congressional 
carte blanche, and he implies that the whole question of deporta- 
tion procedure is outside the Court’s realm. Evidently, what- 
ever interpretation we choose, the rights of the alien threatened 
with deportation are nearly non-existent as our law now stands. 

As for naturalization, the constitutional situation seems to 
have been accurately described in Terrace v. Thompson: 
“Congress is not trammeled, and it may grant or withhold the 
privilege of naturalization upon any grounds or without any 
reason, as it sees fit.”’*! If there are any conditions which would 
render a naturalization act constitutionally offensive, their 
existence has not been hinted at in the decisions, and it seems 
inferable that even apparently arbitrary and unreasonable 
requirements could be imposed without judicial hindrance. In 
the cases bearing most directly on this problem—those in- 
volving the oath to bear arms as a prerequisite of citizenship— 
both majority and minority were generally careful to point out 
that the issue in controversy was purely one of statutory con- 
struction.*? In the MacIntosh case, for example, both Justice 
Sutherland, for the Court, and Chief Justice Hughes, dissenting, 
apparently agreed that “naturalization is a privilege, to be 
given, qualified, or withheld as Congress may determine.” 
And not even in the Girouard decision, where the Court’s 
libertarian bias exceeded previous bounds, was a question 
raised as to the issue of Congressional power. ** 

Denaturalization presents a more complicated problem. It 
has frequently been said that “under our Constitution, a 
naturalized citizen stands on an equal footing with the native 
citizen in all respects, save that of eligibility to the Presi- 


41 263 U.S. 197, 220 (1923). 

42 United States v. Schwimmer, 279 U. S. 644 (1929); United States v. Bland, 283 
U. S. 636 (1931); United States v. Macintosh, 283 U. S. 605 (1931); Girouard v. 
United States, 328 U.S. 61 (1946). 

48 The words are Justice Sutherland’s. 283 U. S. 605, 615. Cf. the Chief Justice: 
‘‘The question is not whether naturalization is a privilege to be granted or with- 
held. That it is such a privilege is undisputed. Nor whether the Congress has the 
power to fix the conditions upon which the privilege is granted. That power is 
assumed.”’ 283 U.S. 605, 627. 

4**The Schwimmer, Macintosh and Bland cases involved, as does the present 
one, a question of statutory construction.” 328 U. S. 61, 63. 
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dency.’’*® This is a faithful enough description of the legal sit- 
uation so long as a person’s right to the title of citizen is not 
itself questioned, and it can be presumed that Congress could 
not provide for the denaturalization of a legitimately natural- 
ized citizen without taking account of the Bill of Rights. But 
it has been held that a certificate of citizenship granted by the 
usual judicial processes can later be cancelled if a court finds 
that it was fraudulently or illegally procured, the theory being 
that the person in question was never truly a citizen but merely 
the holder of a “paper grant.”’“* Sound as this logic may be, the 
question remains as to what kind of evidence must be required 
to show that the certificate was wrongfully procured and how 
far the legislative will is controlling in the matter. It is clear 
that Congress may set up evidential presumptions, although in 
order to satisfy the requirements of due process there must be 
the usual rational connection between the fact proved and the 
fact presumed.“ Beyond this, the constitutional picture is 
somewhat blurred. In making its case in a denaturalization 
proceeding the government must prove charges “by clear, un- 
equivocal and convincing evidence,” and while there seems 
to be no explicit agreement that this is a constitutional stand- 
ard, it can probably be so regarded. Apparently, on the other 
hand, the government will not be held to procedural standards 
analogous to those of a criminal trial, although the appellate 
courts will probably ‘“‘look more sharply” at the procedures in a 
denaturalization case than in an ordinary civil judgment.” 


THE ISSUE OF JUDICIAL SELF-LIMITATION 


Reducing the analysis so far to a single generalization then, 
it seems fair to say that in three great areas of American gov- 
ernment—the postal service, public employment, and the 
treatment of aliens—the constitutional limitations on arbitrary 


46 Luriav. United States, 9, 22 (1913) and cases cited. 

© Johannsessen v. United States, 225 U.S. 227 (1912). 

7 Luriav. United States, 231 U.S. 9, 26, 27 (1913). 

48 Schneiderman v. United States, 320 U. S. 118, 158 (1943); Baumgartner v. 
United States, 322 U. S. 665, 671 (1944); Knauer v. United States, 328 U. S. 654, 
657 (1946), Klapprott v. United States, 335 U.S. 601, 612 (1949). 

4 Klapprott v. United States, 335 U.S. 601, 628 (1919). Although Justice Frank- 
furter was here dissenting, I take it that his somewhat stricter standard of surveil- 
lance for denaturalization cases as distinguished from ordinary civil cases was 
shared by the majority, which concurred in his amendment of the judgment. A 
fortiori, it was certainly accepted as far as it went by the minority, since they would 
have gone a good deal further. 
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power are either non-existent or so fatally ambiguous as to 
furnish no meaningful guidance. The framers of the McCarran 
Act were right in their assumption that, in focussing on these 
three fields, they were by-passing the possibly troublesome 
libertarian precedents of the Holmes-Brandeis tradition. The 
accumulated criteria for judging free speech cases, which are 
usually summarized by the rubric “clear and present danger,” 
may not restrict the legislature very narrowly in the hands of 
the present Court. Nevertheless, these criteria do carry an 
inhibitory potential, and they do provide some legal ammuni- 
tion for constitutional attack on a general statute aimed at 
free speech. How much better from the viewpoint of the law- 
maker to avoid these legal hazards altogether by constructing 
a law whose incidence falls outside the bearing of the ‘‘clear and 
present danger” precedents, where no restraining criteria have 
yet been established. 

The short answer to all this is to say that the Court has 
created precedents before and can do so again. If it seems 
desirable to set some limits to governmental power in these 
fields, then the sanction of judicial review can come into play, 
and the boundary lines can be drawn. This may indeed be the 
ultimate answer, but it leaves untouched an issue which was 
suggested by the questions posed at the outset of this paper— 
should these areas be subject to normal judicial surveillance? 
Or must they, by their nature, be accorded the relative in- 
sulation from court control which seems to be, as we have 
observed, their traditional status? To phrase the issue first 
somewhat more generally, what are the factors that might 
logically be held to exempt a given area of governmental power 
from ordinary judicial control? 

To begin with, the case for court supervision is weakened if 
the area involves highly specialized subject matter far removed 
from the province of a judge’s training and experience. In 
such a field as interstate commercial regulation, for example, 
the expertise of the judge is peculiarly inapposite. The tangled 
jungle of supply and demand, interest rates, and business 
cycles is sufficiently labyrinthine to a trained economist; to a 
judge it is likely to be impenetrable, and he should employ the 
judicial veto in this area with caution. The same considerations 
obviously apply, perhaps with even greater force, in such a 
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field as public utility rate regulation, where judicial interference 
unsupported by expertise has worked such havoc. 

In the second place, the judicial power may be expected to 
hesitate when it confronts subject matter with which the proc- 
esses of courts are especially ill-equipped to deal. In the field 
of military operations, for example, the necessity for immediate 
action is often so great that we cannot pause to wait for the 
deliberate judicial process to play a part. The judge may with- 
hold his hand in such a field, not so much because he feels in- 
competent to assess the facts if they could be made available, 
but because court procedures are inadequate to make them 
available at the time when a decision is required. Of course, 
these first two considerations may be and often are conjoined. 
The judge may feel not only that a general has better facilities 
for examining the facts in a given situation, but is also better 
equipped by his training to judge them. But this conjunction 
is not inevitable. In the Japanese Exclusion case,*® the com- 
manding general had, as Mr. Justice Murphy pointed out, 
rested his decision heavily on a sociological proposition and it is 
doubtful that the court majority would concede the superiority 
of the military in evaluating such data. But the majority did 
concede that the general was faced with the need for instant 
decision and that the judicial process could not move quickly 
enough to supervise his acts. This rather than any modest 
view of intrinsic competence was the controlling consideration. 

Thirdly, the judge may base a policy of judicial abstinence 
on a concept of the court’s general status in the American gov- 
ernmental system. He may, that is, premise his withdrawal 
on the acknowledgement that the court’s title to power is 
ultimately limited and in some respects inferior to that of the 
other branches. The judicial power will not, for example, under- 
take to examine the right of a state to exist as a political entity, 
nor will it supervise the principles on which the other branches 
of the federal government are established. And sometimes the 
court will withhold its hand out of a conviction, explicit or im- 
plied, that the question raised is too weighty or too explosive 
for judicial control. The immediate basis for these unassuming 
views of the court’s role may be the idea that popularly elected 
representatives, rather than judges appointed for life, should 


® Korematsu v. United States, 323 U.S. 214 (1944). 








mak 
of tk 
unth 
med 
then 
eithe 
guid 
to di 
And 
are 1 
rior. 
the | 
the « 


whe 
trad 
the 

Uni 
nevi 
deg 
not 

beer 
dinz 


imp 
ligh 
due 
sup 


star 
witl 
Nev 
of t! 


line 
mec 
tha 
to t 
hen 








THE McCARRAN ACT 245 


make the great decisions on which the constitution and survival 
of the community depend. Or the views may derive from the 
untheoretical but sound reflection that judges who try to 
mediate the major problems of political strife are likely to bring 
themselves and the judiciary itself into serious jeopardy. In 
either case, the point is that the judges recognize—whether 
guided by fastidiousness or discretion—that the peoples’ title 
to decide great issues is in some respects higher than their own. 
And the reason is, not that the people or their representatives 
are necessarily better qualified in the sense of possessing supe- 
rior expertise or superior access to information, but that either 
the norms of democracy or the facts of political power consign 
the decision to the popular branches. 

Finally, the judicial power may sometimes restrain itself 
when confronted by subject matter which has been by strong 
tradition insulated from judicial control, even though none of 
the foregoing considerations may apply. The truism that the 
United States supreme tribunal is no ordinary court should 
never obscure the fact that it 7s a court and must to a certain 
degree behave like one. Sharp departures from precedent are 
not unknown in American constitutional law, but they have 
been rare and not always happy exceptions. And judges or- 
dinarily feel unable to indulge a taste for innovation with the 
same freedom legislators enjoy. Structure and continuity are 
important qualities in a legal system, and they are not to be 
lightly sacrificed. It is therefore appropriate that courts give 
due weight to tradition when deciding how much judicial 
supervision, if any, should be imposed on a given field. 

Any or all of these factors then may, under some circum- 
stances, legitimately influence the judiciary and cause it to 
withhold its hand from certain subject matter, even when a 
“case or controversy” has been properly brought before it. 
Nevertheless, the Court’s problem cannot be resolved in terms 
of these negative criteria alone. Such considerations may set up 
a kind of presumption against drawing judicially enforceable 
lines in a particular field, but a number of caveats are im- 
mediately in order. To begin with, it must be borne in mind 
that these reasons for judicial abnegation are complementary 
to the American doctrine of judicial review and do not compre- 
hend it. It can be assumed that the Constitution imposes limits 
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on governmental power and that those limits may be enforced 
judicially unless special reasons exist for denying that enforce- 
ment in particular instances. No other assumption can be 
reconciled with both the command of the Constitution and our 
judicial tradition. Therefore, while a case may exist for denying 
court supervision, the case must be made. The special reasons 
for judicial forbearance in some fields should not be generalized 
into an argument for abdication in all, unless indeed the pro- 
posal is frankly to break with the past and to abandon the 
doctrine of judicial review as it has been known since Marshall. 

By the same token, it follows that the judicial withdrawal 
should be carried only so far as the special reasons may justify 
and no further. Rationality, not fiction, is the basis for grant- 
ing the legislature exceptional leeway in certain areas, and 
rationality should also define the limits of the indulgence. For 
example, the notion of “privilege’’ which seems to inhere in 
some of the cases discussed above is not a rational justification 
for judicial self-restraint, but an evasion. It suggests that the 
state possesses a sovereign right to behave unreasonably in its 
relations with its subjects, a suggestion that is inadmissible 
in a constitutional democracy. It may be impractical or im- 
possible to subject certain governmental acts to judicial con- 
trol however capricious those acts seem, but this does not mean 
that the government has a divine right to perform the acts. It 
means that the judicial power is incompetent to prevent them, 
which is a very different thing. When the court declines to 
intervene then on the ground that a claimed right is actually 
a privilege, it is either propounding an unacceptable concept of 
arbitrary governmental power, or is using the idea as short- 
hand to express the feeling that the judiciary had better keep 
its hands off. In either case, the use of the privilege doctrine 
is objectionable, since it serves neither the cause of justice 
nor of clarity. And like strictures can be applied to the related 
notions—that a public job or one’s place of residence are not 
things of value and that he who loses them has sustained no 
punishment. Again, there may be subtantial justifications for 
withholding the judicial hand, but they must be reasons, not 
patently absurd fictions. Judicial fictions are meant to aid a 
rational and just result, not to prevent it. 

It must be insisted, moreover, that the case for judicial 
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self-limitation is seldom absolute and that it becomes weakest 
when fundamental constitutional principles are deeply in- 
volved. The sophisticated student of American government no 
longer subscribes to the superannuated myth that the Con- 
stitution is exclusively under the guardianship of the Court. 
Yet this sophistication should not obscure the sound tradition 
that the Court is one of the Constitution’s protectors and must 
share the responsibility for defending it against attack. It is 
both wise and proper for the Court to hesitate when confronted 
by a subject that crowds close to the boundaries of judicial 
power. But a sense of discrimination should not be converted 
into an unreflecting policy of timidity, and a strong argument 
for judicial restraint may sometimes be counterbalanced by an 
even stronger argument for intervention. Some fields may so 
intimately concern basic liberties that only the most powerful 
case against their judicial supervision can prevail. 


THE CASE FOR JUDICIAL REVIEW 

Returning, then, to the fields discussed and the question 
posed earlier, what can be said, in the light of the foregoing 
considerations, for exempting these fields from judicial sur- 
veillance? With respect to the area of the postal power, the 
argument for a general hands-off policy seems weak indeed. 
It is not an area that is especially likely to raise questions out- 
side the reach of the judge’s competence or the court’s processes; 
it is not inherently too “high” for judicial control. Neither is 
there a conclusive tradition in favor of its emancipation from 
ordinary constitutional restraints. The argument that the use 
of the mails is a privilege subject to the whim of Congress rests 
on no other ground than the irrational privilege fiction itself. 
There would seem to be no good argument against confining 
postal statutes to the same limitations that govern other state 
ventures into the field of free expression. 

The case of public employment is perhaps a little different. 
The problem of an employee’s competence is very complex and 
a judge might well hesitate to resolve it in terms of ordinary 
judicial standards. Moreover, in a time of international ten- 
sion, the evaluation of employee loyalty in some branches of 
the public service may be crucially important, and the data 
for such an evaluation may be inappropriate for judicial con- 
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trol, or unavailable. Hence, the courts may grant Congress 
and the executive a somewhat wider area of action free from 
judicial supervision. But this is not to say that the field of 
public employment can properly be withdrawn from court 
surveillance altogether as some of the dicta cited would seem to 
imply. A constitutional democracy cannot afford the doctrine 
that several million of its citizens hold their liberties on suf- 
ferance of the legislative power ; this area is so important to basic 
constitutional principles that the boundaries of judicial tol- 
erance should be very carefully drawn. If certain kinds of 
government employment present a special case for leeway, this 
circumstance may justify judicial restraint; but the restraint 
should be no greater than the circumstances warrant and should 
not be premised on the wooly-headed notion that the public 
employee has no vested interest in his job. Whether he has 
such an interest in it or not, society has an interest, and a 
crucial one, in his political freedom. There may be a case for 
reviewing statutes aimed at public employees on a somewhat 
different standard from that used in other fields. There may be 
a case for emphasizing and somewhat extending the usual pre- 
sumption of legislative validity. There is no case for formulat- 
ing a standard so vague that it is actually fictitious, or for 
refusing to review such statutes at all. 

Statutes treating with aliens present varied difficulties from 
the viewpoint of the judiciary. Certainly such laws may im- 
pinge on significant constitutional freedoms as, for example, the 
McCarran Act wherein the alien born are put on notice that 
they must guard their tongues and watch their political asso- 
ciations very closely. Thus a sort of prima facie case for ju- 
dicial review of this field can be made out. Yet it must be con- 
ceded that different kinds of alien laws present different prob- 
lems. Admissions policy, for example, probably cannot be 
effectively supervised by the judiciary. This may be partly 
because it raises complex issues of foreign policy and defense, 
issues which the judicial power is not really competent to assess. 
It may be partly because immigration is one of those matters 
having to do with the very constitution of society and there- 
fore peculiarly in the domain of the popular branch of govern- 
ment. But it is most of all because a long tradition of devolving 
this function on the political branches has set up an almost 
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irrefutable presumption of legislative validity. There may be 
no overwhelming inherent logic in the convention that Congress 
is unfettered in the field of immigration. The idea that the 
would-be immigrant has no rights because he is outside the 
purview of the Constitution has the same evasive sound as the 
“privilege doctrine’ and similarly begs the question. When the 
United States government acts, it acts as a constitutional de- 
mocracy, and if the circumstances make it possible for a “‘case or 
controversy”’ to be presented, the courts cannot legitimately 
avoid the issue by adopting a state of nature theory that smacks 
of Thomas Hobbes. But the convention of great legislative dis- 
cretion in this field is so ancient and strong that it probably 
must be allowed to stand, however anomalous the results may 
sometimes be in terms of ill-considered legislation. And a 
closely similar set of considerations must be allowed to apply to 
the field of naturalization, although here there might be grounds 
for modifying the legislative carte blanche to some degree. A law 
which proscribed citizenship except for those with unimpeach- 
ably orthodox opinions might have a disastrous effect on the at- 
mosphere of freedom within the United States and might, 
therefore, be more challengeable than an exclusion statute. 
Nevertheless, it must be admitted that the tradition of plenary 
power in this field is a powerful one, and the courts may be 
expected to hesitate before they venture to break it. 

But no such reasons impel a policy of judicial laissez-faire 
with respect to expulsion, and here there would seem to be 
little ground for refusing tc apply the Bill of Rights. The argu- 
ments typically advanced for such refusal—i.e. the “privilege 
doctrine”’ and the related notion that the power of expulsion is 
the natural corollary of the power of exclusion—will not stand 
analysis. The privilege doctrine, as has been said, finds no war- 
rant in a constitutional democracy; and the reasons that sup- 
port wide latitude for exclusion policy do not apply mutatis 
mutandis to the issue of expulsion. The personal right in- 
fringed by expulsion is likely to be immediate and vital, not 
conjectural; an arbitrary expulsion policy may have repressive 
ramifications far beyond its specific application; and no really 
overwhelming tradition of plenary power exists in this field. 
The same considerations apply with even greater force to the 
denaturalization problem. If residence in the United States 
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is a precious individual right, citizenship is even more valuable; 
the danger to a free society of threatening the unorthodox with 
loss of this right is almost incalculable; and the doctrine of 
plenary power in this field is not a tradition of seasoned 
strength, but a very recent idea. The fiction that denaturaliza- 
tion is a merely civil matter subject to lax standards of proof is 
not required by custom nor warranted by reason, and it could 
be abandoned out-of-hand. 

So much then for the policy of judicial withdrawal in these 
fields which the framers of the McCarran Act apparently re- 
garded as extra-constitutional. Of course, much remains to be 
said. To argue that these areas should be generally subject to 
judicial control is not to deny that particular questions beyond 
judicial reach may sometimes be presented. But such causes 
should be assayed on their merits and not in terms of a blanket 
assumption of constitutional immunity. Nor is it easy to pre- 
scribe with precision the degree of judicial tolerance that may 
be accorded on the basis of the criteria outlined. It may range, 
depending on circumstances, from a slightly increased pre- 
sumption of constitutionality to an outright renunciation of 
judicial power. 

But the main point—and a vital one—is that these areas of 
governmental power are not inherently beyond the grasp of 
ordinary constitutional processes. Constitutional limits may 
not operate with the majestic inexorability Justice Matthews 
seems to describe. Nevertheless, it remains true that arbitrary 
power is the exception in the American system, and that the 
grounds for the exception must be founded in reason. The con- 
stitutionality of the McCarran Act, like its wisdom, is open to 
argument. But the argument must be made; it should not and 
need not be foreclosed by the doctrine that these fields, though 
crucial to American liberty, are outside the effective purview of 
the Constitution. 
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A SUGGESTED POLICY FOR THE 
FORMULATION OF CIVIL RIGHTS IN A 
LIBERAL CONSTITUTION 


Gottfried Dietze 


‘T= framer of a constitution finds himself, with respect to 
civil rights, confronted with three problems: first, whether 
those rights should be formulated; secondly, where they should 
be formulated; and thirdly, how this should be done. The first 
problem can be considered as solved; Hamilton’s opinion in 
Federalist 84, that a constitution need not contain a bill of 
rights in order that these rights might be protected, did not 
find the approval of his contemporaries or of succeeding gen- 
erations. Shortly after the Constitution had been adopted, the 
Bill of Rights was added. Most of the modern constitutions in 
East and West contain bills of rights. There are two reasons 
for this. On the one hand, in order that the individual might 
be protected in his rights from encroachments by the govern- 
ment, he must know what rights he has. There exists, therefore, 
a necessity for the publicity of civil rights. On the other hand, 
a general, vague publication of civil rights will afford the in- 
dividual no subjective right against the government because 
there is no concrete norm on which he may base his claim. 
There exists, therefore, a necessity for the specification of civil 
rights in norms of positive law. Nothing seems, of course, more 
natural than to publish and specify civil rights in the law that 
is most particularly concerned with the relation between the 
individual and the government, namely, the constitution. 

The question as to the place of civil rights in a constitution is 
not difficult to answer either. There will hardly be an argument 
against the proposition to concentrate the norms on civil rights 
in one bill of rights rather than to distribute them in the various 
parts of the constitution. Furthermore, in view of the fact that 
government is instituted for the sake of man, there will hardly 
be an objection against the proposal to put the bill of rights in 
the most conspicuous part of the constitution, namely, at its 
very beginning. 

It is the purpose of this paper to answer the question as to 
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how civil rights should be formulated. For such a formulation, 
we may start from the different meanings which the term ‘civil 
rights’ may have. On the one hand, one may understand under 
‘civil rights’ a plurality of norms laying down freedom of the 
press, of religion, etc. On the other hand, one may understand 
by ‘civil rights’ a unit consisting of norms, or the sum of norms 
which define the freedom of the press, of religion, etc., which 
one may call the bill (singular!) of rights. 

If civil rights are, first, a plurality of different norms, then a 
formulation of those rights must mean the formulation of each 
concrete norm. This is a linguistic-juristic task, called in the 
following ‘linguistic formulation.’ Secondly, if civil rights are 
the sum of different norms, i.e., a unit, then their formulation 
must mean the formulation of the bill of rights. This is a 
systematic-juristic task, called in the following ‘systematic 
formulation.’ It is concerned with ordering the different norms 
into one system. 

The formulation of civil rights is therefore a twofold task. 
As a linguistic formulation it is the linguistic drafting of the 
concrete norms. As a systematic formulation it is the ordering 
of those norms into one system. Consequently, if only the 
combined linguistic and systematic formulations constitute 
a formulation of civil rights, it follows that both methods of 
formulation, working toward the same goal, ought not to con- 
flict. We shall in the following consider those methods in detail. 


THE LINGUISTIC PROBLEM: CLAIMS OF POPULARITY VS. 
CLAIMS OF JURISTIC EXACTITUDE 

As to the linguistic formulation, it was shown that civil rights 
are formulated in a constitution because of a necessity for 
publicity and specification. The existence of those necessities 
does not only answer the question whether civil rights should 
be formulated, but gives also a hint how this should be done. 
The making public of civil rights amounts to an acknowledge- 
ment by the government that those rights are sacrosanct. In 
other words, the government acknowledges an ideology. Ide- 
ologies, however, are meant for everybody and must be un- 
derstandable to everybody. Therefore, every norm on civil 
rights must be so formulated as to be understandable to 
the people, i.e., it must be drafted in a popular language. On 
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the other hand, civil rights are specified in order to define the 
(fundamentally limited) right of the government to infringe 
upon the (fundamentally unlimited) rights of the individual and 
to enable the judge to decide controversies between the in- 
dividual and the government. Therefore, every norm must 
appear in an unambiguous exact juristic terminology. 

Since the language of the jurist will seldom be that of the 
people, the framer of a bill of rights finds himself confronted 
with the question of whether the norms should be drafted in a 
popular rather than in a juristic language, or vice versa. From 
what was said in the preceding paragraph it follows that it is in- 
admissible to draft the norms in either popular or juristic lan- 
guage exclusively. Therefore, the way out of the dilemma is to 
consider one sort of formulation primarily, and the other sec- 
ondarily, but to the greatest possible degree. Whether a popu- 
lar formulation should have the primacy before an exact one, or 
vice versa, follows from the purpose of the framing of civil 
rights. That purpose is not so much that civil rights might be 
known to the individual, but that they might be of use to him. 
Of use is, however, only a norm which may be applied by the 
judge for the protection of the individual's rights, i.e., one which 
is framed in an exact rather than in a popular language. We 
thus arrive at the maxim for the linguistic formulation, which 
prescribes primarily a juristic, exact language, and secondarily, 
but to the greatest possible degree, a popular language. 


THE SYSTEMATIC PROBLEM 

No matter how perfectly civil rights are formulated accord- 
ing to that maxim, the people, confronted with a labyrinth of 
norms, will neither like nor understand them. Unordered, 
norms formulating civil rights must be unpopular. The jurist, 
on the other hand, will, if he finds those norms systematically 
ordered, be able to come more easily to a better decision. This 
means that the norms which have come into existence by the 
linguistic formulation will have to be brought into a system 
through the systematic formulation. What this systematic 
formulation amounts to in detail can be concluded from its 
relation to the linguistic formulation. Since both the linguistic 
and systematic formulation accomplish one goal, namely, the 
formulation of civil rights, they cannot contradict each other. 
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Consequently, similar to the maxim for the linguistic formula- 
tion, the maxim for the systematic formulation prescribes 
primarily exactness and secondarily, but to the greatest pos- 
sible degree, popularity. 

After having stated the general principles according to which 
a formulation of civil rights must be accomplished, we shall 
now proceed to deal more concretely with their systematic 
formulation, then with their linguistic formulation. 


THE PLACEMENT OF FUNDAMENTAL RIGHTS IN THE CONSTITUTION 


For a systematic formulation of civil rights we may start 
from the question of what constitutes a system. Every system 
rests on fundamentals. A system of civil rights must therefore 
rest on fundamental civil rights. The slogan of the French 
Revolution, ‘Liberté, Egalité, Fraternité’ shows what are these 
fundamental civil rights, namely, liberty and equality. Fra- 
ternity is not a human right, but a human duty. In order to 
formulate these fundamental civil rights systematically, it is 
necessary to find out whether one has primacy over the other. 
For this purpose, we need not consider the opinions of theorists 
or the historical developments which speak in favor of a primacy 
of either liberty or equality. Decisive for our purpose is that 
both fundamental civil rights can be found in nearly all con- 
stitutions as standing on an equal footing, from which we may 
conclude that they are of equal importance. 

For the systematic formulation of civil rights this means that 
both liberty and equality must be formulated so as to leave no 
doubt about their character as fundamental civil rights as well 
as their equal importance. This would be achieved by formu- 
lating both rights in one norm—which shows their equal value, 
at the beginning of the bill of rights—which shows their equality 
as fundamental rights. From the juristic point of view, this is 
quite feasible. The judge will know under which criteria the 
norms following the formulation of liberty and equality will 
have to be interpreted and thus be able to make a legally just 
decision. However, since a formulation of both the main civil 
rights at the beginning would make the opening disproportion- 
ate to the rest of the bill in importance, it seems better to set 
forth one fundamental right at the beginning, the other at the 
end of the bill of rights. Both their equal importance and their 
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quality as fundamental rights of liberty and equality is thereby 
demonstrated: The norms appear as the framework of the bill 
of rights, each having an equally important role. Furthermore, 
the norm at the beginning will be most conspicuous, whereas 
that at the end will sound the longest time in the reader’s ears. 
From among all norms which the bill of rights contains, those 
dealing with the fundamental rights will thus be those that are 
most emphasized. From a juristic point of view, there can be no 
objections against such a formulation. If the first norm of the 
bill of rights (containing one fundamental right) must be con- 
sidered for the interpretation of the other norms, this also must 
be done with the last norm—containing the other fundamental 
right, owing to the interdependence of liberty and equality. 
Such a formulation also cannot fail to leave an impact on the 
common man. Since it will appear as a proportionate whole, 
he will like it as he would a well-constructed monument. 

There remains the question of which of the fundamental 
rights should be formulated at the beginning and which at the 
end of the bill of rights. This problem is of a legislative char- 
acter and solved by the quality of the norm containing the 
fundamental right of liberty as lex generalis. Civil rights were 
transmuted into norms of positive law as a reaction against 
intrusion by the government into specific rights. An infringe- 
ment on the freedom of religion was followed by the people’s 
fight for freedom of religion and the final creation of a law 
guaranteeing freedom of religion. Similarly, encroachments 
upon the freedom of the press had for a consequence a law 
guaranteeing freedom of the press, those upon freedom of 
assembly a law guaranteeing freedom of assembly, etc. From 
this it follows that the different rights of personal liberty, such 
as freedom of the press, freedom of assembly, etc., are only part 
of the individual’s general liberty. Since this general liberty 
contains the specific liberties, like freedom of religion, freedom 
of assembly, etc., the norm formulating this general liberty as a 
fundamental right must be a general law, whereas the norms 
formulating the specific rights, like freedom of religion or free- 
dom of the press, must be special laws. 


THE SYSTEMATIC ARRANGEMENT OF GENERAL AND SPECIAL LAWS 


This general fundamental liberty may also be called ‘superior 
liberty,’ which stands above the special liberties, or ‘inferior 
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liberties.’ If, however, the superior liberty is formulated in a 
general law, and if the inferior liberties are formulated in 
special laws, it follows under the principle of lex generalis 
derogat legi speciali that the special liberty-norms, which define 
the fundamentally limited right of the government to encroach 
upon the fundamentally unlimited rights of the individual, 
break through the norm which contains the fundamental right 
of liberty: 


Art. 1 Fundamental norm of liberty: 
“Man is free”’ 
(general law, formulating the superior liberty) 
Art. 2 Special norm of freedom of religion: 
‘Freedom of religion may not be restricted” 
(special law, formulating an inferior liberty) 
Art. 3 Special norm of freedom of the press: 
“Freedom of the press may be restricted by law in the 
following cases only .. .” 
(special law, formulating an inferior liberty) 
etc. 


If, however, the special laws break through the general law, 
there must already exist the general law that can be broken 
through. Therefore—and this is the accepted practice of any 
legislation—the general law must be brought out before the 
special laws. Consequently, the norm containing the funda- 
mental right of liberty will be the first norm of the bill of rights, 
whereas that containing the fundamental right of equality will 
be the last. In between, there will be formulated the special 
laws which define the fundamentally limited right of the govern- 
ment to encroach upon the fundamentally unlimited rights of 
the individual. Before we turn to the linguistic formulation of 
civil rights, we shall dwell for a moment on the systematic 
formulation of these special laws. 


THE SPECIAL LAW—GENERAL AND SPECIAL ASPECTS 
If we understand under a special law a norm which admits— 
within certain limits—an encroachment by the government 
upon the rights of the individual, we may distinguish the 
special law of a general nature from that of a special nature. 
The former implies generally that the individual's liberty may 
be encroached upon, whereas the latter states specifically what 
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aspect of that liberty may be infringed upon, and defines how 
far freedom of religion, of assembly, etc., may be curtailed. The 
formulation of a special law of a general nature seems advisable 
from the following consideration. In a time of rapid technolog- 
ical development it is not possible to provide for all cases in 
which the government may encroach upon the individual’s 
liberty by norms formulating a specific civil right. For instance, 
it would be strange indeed to formulate traffic regulations in a 
bill of rights. Since, however, a restriction of the individual 
in traffic and in similar cases amounts to a restriction of his 
general liberty, there has to be a norm which is elastic enough 
to cover a great variety of cases in which that general liberty 
may be curtailed. Since this norm defines generally a restric- 
tion of the individual’s (fundamental) liberty, it is appropriate 
to formulate it systematically directly behind the first norm of 
the bill of rights, ie., between the general law which contains 
the superior liberty and the special laws of a special nature. 

In order to render a systematic formulation of civil rights as 
perfect as possible, the different special laws of a special nature 
have to be put into groups. Any kind of artificial grouping 
must be avoided. Therefore, it is most expedient to go out from 
what constitutes man, namely, spirit and body, and to make a 
classification into spiritual and physical liberties, the former 
comprising such rights as freedom of religion, of art and sci- 
ences, of opinion and the press, the latter such rights as the 
freedom of the individual from imprisonment, his freedom to 
move wherever he wants, and his right of asylum. 

There remains the ordering of the norms within each group. 
Since the special laws of a special nature, from a juristic point 
of view, are all equally important, their systematic formula- 
tion may take place exclusively under the point of view of pop- 
ularity. Here two methods are possible, one historical, the 
other teleological. The historian will present the norms in a 
chronological order. He will start with the norm that contains 
the civil right which was first encroached upon by the govern- 
ment and fought for by the people, and transmuted into positive 
law. No doubt this kind of systematic formulation will be the 
most ‘popular’ for the historian. But aside from the fact that 
it is doubtful whether one can state with absolute certainty 
which of the civil rights is the oldest one, the historical method 
can hardly be popular with the man in the street who neither 
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cares nor knows too much about the historical development of 
civil rights. For him, civil rights are simply there, period. If, 
however, one wants to formulate civil rights systematically by 
giving greatest consideration to popularity, one has to formu- 
late them so as to leave no doubt about the fact that the formu- 
lation of civil rights is a confession of the government to the 
sacrosanctity of those rights, and that civil rights are funda- 
mentally unlimited. This can best be achieved by a systematic 
formulation where the individual hardly becomes aware of the 
government’s fundamentally limited authority to encroach 
upon civil rights. This means that from among the special laws 
of a special kind, the norm which is closest to the general law, 
proclaiming the individual’s fundamental liberty, must be the 
one which most restricts the government’s authority to curtail a 
civil right. This norm must be followed by the norm in which 
the government’s authority is already greater, and that norm 
by one in which that authority is still greater, and so on. The 
greater the government’s authority to encroach upon an in- 
ferior liberty, the farther away from the general law must be the 
special law containing that liberty. The individual will thus 
hardly be aware of the government’s power to encroach upon 
civil rights, since that power grows only gradually if he reads 
the bill of rights. Consequently, civil rights will appear as 
fundamentally unlimited, the encroachment by the govern- 
ment as the limited exception. The bill of rights will be a true 
confession of the government to the rights of the individual, and 
will be popular. 

Concluding our consideration of the systematic formulation 
of civil rights, it can be said that it would look like this: 


Art. 1 general law on liberty 

Art. 2 special law of a general nature 

Art. 3 special law of a special nature, permitting 
no or only a slight encroachment on the 
civil right by the government 

Art. 4 special law of a special nature, permitting 
a greater encroachment on the civil right | spiritual 
by the government than the preceding | liberties 
norm 

Art. 5 special law of a special nature, permitting a 
greater encroachment on the civil right by 
the government than the preceding norm =” 
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Art. 6 special law of a special nature, permitting 
no or only a slight encroachment on the 
civil right by the government 

Art. 7 Same as under Art. 4 

Art. 8 Same as under Art. 5 

Art.9 law on equality 


physical 
liberties 


THE LINGUISTIC PROBLEM WITH RESPECT TO DIFFERENT 
CLASSES OF LAWS 


Let us turn now to the linguistic formulation, i.e., to the 
linguistic drafting of the concrete norms. We must, while 
always keeping in mind the necessity of primarily drafting a 
juristically exact law, and secondarily, but to the greatest 
possible degree, a law in popular language, consider the fact 
that civil rights are fundamentally unlimited, whereas the 
authority of the government to intrude upon those rights is the 
exception and fundamentally limited. For the formulation of 
the norm containing the fundamental right of equality this 
presents no problem, and neither does it for the formulation of 
the general law on liberty. Since the latter is, owing to the 
principle lex generalis derogat legi speciali, broken through by 
the following special laws, it is not necessary to define in it the 
authority of the government to restrict liberty at all. Con- 
sequently, the general law may, from a juristic point of view, 
be nothing but a solemn proclamation of the individual's funda- 
mental liberty. The quality of liberty as a fundamentally un- 
limited right will thus be unequivocally expressed. The formu- 
lation of the special law of a general nature does not present a 
problem either, since that norm merely states that the liberty 
proclaimed in the preceding norm may be curtailed. More 
problematic is the formulation of the special laws of a special 
nature, which we shall consider now. 

The special laws of a special kind are to define the funda- 
mentally limited authority of the government to encroach upon 
the fundamentally unlimited liberties of the individual. A 
formulation of a special law must therefore state, on the one 
hand, the specific liberty right that is protected, and on the 
other hand, in how far the government may infringe upon that 
right. Besides, it must express the quality of the special liberty 
as fundamentally unlimited, and the quality of the govern- 
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ment’s authority to encroach upon that right as limited, as an 
exception. The formulation of a special law of a special nature 
must thus fall into two phases, namely, the formulation of the 
fundamentally unlimited liberty-right, and the formulation of 
the fundamentally limited authority of the government to 
intrude upon that right. In order to show the quality of the 
civil right as fundamentally unlimited and the fundamental 
limitation of the government’s authority to curtail that right 
it is expedient to formulate both the civil right and the author- 
ity to infringe upon it not in one phrase, like, for instance, 
‘Freedom of assembly may be restricted by law,’ but to form 
two phrases, one formulating the (fundamentally unlimited) 
civil right, and the other the (fundamentally limited) authority 
of the government to intrude upon that right, as for instance: 
‘There exists freedom of assembly. It can be restricted by law 
in the following cases only: . . .” 

For the formulation of the fundamentally unlimited civil 
rights two possibilities are presented, namely, a formulation in 
a striking phrase, “there exists freedom of religion,” or a formu- 
lation as a definition: ‘‘No man shall be prevented from the 
exercise of his religion.”” There can be no doubt that a formu- 
lation with the first emphasis will leave a greater impression 
upon the citizen. However, the special law must not only pro- 
claim the specific civil liberty, but must also define the authority 
of the government to infringe upon that liberty. And in order 
that the single norm may appear in one linguistic style, it is 
advisable to formulate the fundamentally unlimited civil right 
as a definition. If, however, the proclamation of a civil right is 
not followed by a definition of the government’s authority to 
restrict that right (the special law of a special kind lays down 
in how far a certain liberty may be curtailed, and it is possible 
that no curtailment at all is allowed) there can be no ob- 
jection against the formulation of the fundamentally un- 
limited civil right in a striking phrase. We may therefore 
speak, for the formulation of the civil right, only of the funda- 
mental rule of formulating the civil right in a definition. 

In order to show the quality of the specific civil right as 
fundamentally unlimited, the specific right has to be expressed 
in a term as comprehensive as possible. If, for instance, one 
says, “The secrecy of the mail and telegraph shall be invio- 
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lable,” this must not be the case with the secrecy of telephone 
calls. It is better, therefore, to say “‘the secrecy of the means 
of communication shall be inviolable.”’ In a word, we may con- 
clude the rule that the civil right has to be presented in a gen- 
eral clause rather than in an enumerative way. 

Furthermore, if the specific liberty is fundamentally un- 
limited, it must be existent before the state and immanent in 
man. The civil right must therefore be so formulated as to 
leave no doubt about the quality of civil rights as rights of man, 
as contradistinguished from the rights of citizens of a particu- 
lar state. Not “‘all citizens of Maine have freedom of religion,” 
but “all men have freedom of religion.’”” The supra-national 
character of the rights of man must be made conspicuous. 

As to the formulation of the (fundamentally limited) author- 
ity of the government to intrude upon the civil right, we may 
say that, since here the authority of the government has to be 
defined, that formulation has to be presented as a definition. 
Since, however, it may be advisable in a specific case to formu- 
late it in a striking phrase, we shall speak only of the funda- 
mental rule of formulating the government’s authority in a 
definition. 

In order to show the quality of the government’s authority as 
fundamentally limited, the rights of the government to en- 
croach upon a specific liberty have to be defined as concretely 
as possible. And just as the use of a general clause was ad- 
visable for the formulation of the specific liberty in order to 
show that liberty is ‘fundamentally unlimited,’ the use of an 
enumeration must be advisable for the formulation of the 
government’s rights to encroach upon the specific liberty, in 
order to show those rights as ‘fundamentally limited.’ 

Finally, the quality of the civil right as a right of man, ex- 
pressed in the formulation of the (fundamentally unlimited) 
civil right, must not be put into question by the formulation 
of the fundamentally limited authority of the government to 
intrude upon that right, since otherwise one part of the norm 
would be incompatible with the other part. Consequently, such 
a formulation must leave no doubt about the fact that the civil 
right is immanent in man, and not granted by the government. 
A formulation, ‘‘The freedom of the press is guaranteed ac- 
cording to the provisions of the law of the land,” does not meet 








262 GOTTFRIED DIETZE 


this requirement, since the freedom of the press seems to be 
granted by the law of the land, i.e., by the government. It 
would be better to say, ‘“The freedom of the press can only be 
restricted by the law of the land.”’ 

If, concluding, we compare the principles under which the 
fundamentally unlimited civil right and the fundamentally 
limited authority to encroach upon that right are formulated, 
we find a striking harmony: To the fundamental rule of formu- 
lating the civil right in a definition corresponds the fundamental 
rule of formulating the authority to encroach upon that right 
in a definition. To the requirement of the general clause in the 
formulation of the civil right corresponds the requirement of 
enumeration in the formulation of the government’s authority. 
Finally, both the formulation of the civil right and that of the 
government’s authority have to make conspicuous the supra- 
national character of the rights of man. It is evident that such 
a formulation corresponds to the maxim for the linguistic 
formulation, which prescribes primarily the formulation of 
civil rights in a juristically exact language, and secondarily, 
but to the greatest possible degree, in popular language. 

It is the purpose of this paper to give only a general outline 
on a formulation of civil rights. A more detailed formulation 
can be achieved only by taking into consideration the specific 
conditions in a specific country at a specific time. That is a 
task for the constitutional legislator. 
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STUDIES AND REPORTS, 
INTERNATIONAL LABOR OFFICE 


John T. Dunlop 


sk series of research studies of the ILO is designed to be 
of assistance to unions, managements, and governments in 
the formulation of ‘economic and social” policy. Some reports 
contain a statement of principles prepared by tripartite rep- 
resentatives; ordinarily the reports are written exclusively by 
staff members. Two recent reports—on piece work and in- 
centive methods of pay and on joint labor-management com- 
mittees—treflect the post-war and rearmament interest in 
stimulating production.! Two others follow more conventional 
lines in examining some labor problems in an industry or an 
area.” 

The Payment By Results report outlines the principal types 
of incentive plans and indicates the problems which should be 
considered in introducing these plans. It summarizes the re- 
ports received from various countries on the extent of use of 
incentive plans in different industries. These show an extension 
of incentive plans since pre-war years. The report concludes 
with a fine statement of general principles to be followed in the 
use of incentive systems, a statement prepared in April 1951 by 
a tripartite group of experts (pp. 176-83). The report is well 
balanced, in general, recognizing that incentive plans can be 
used with advantage only under some circumstances. 

The report is on a formal or text book level. There is little 
concern with the actual operation of incentive systems. Firms 
that use incentive plans successfully do not simply choose a 
plan; they must adapt it to fit the peculiar circumstances of the 
firm and the type of management and work force. Union rep- 
resentatives do participate in the formulation of incentive 
plans, but in some cases they merely reserve the right to protest 
the earnings and rates, while in others they may employ full 


1 International Labor Office, Co-operation in Industry, Studies and Reports, 
New Series, No. 26 (1951) and Payment By Results, No. 27 (1951). 

2 International Labor Office, Labor Policies in the West Indies, Studies and 
a oS Series, No. 29 (1952) and Conditions of Work in the Fishing Industry, 

o. 30.(1952). 
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time experts to work with technicians of the management. 
What factors account for these differences in policy? The 
report pays almost no attention to the crucial problems of 
keeping an incentive plan current and alive under the impact 
of technological changes of all types, loose rates, and changes in 
the composition of the work force. 

The report on Co-operation in Industry reviews the work of 
works councils or joint production committees as they are 
variously termed. The experience of various countries is pre- 
sented for the plant or “undertaking,” the industry and the 
national level. These joint labor-management committees are 
most extensive on the plant level where they have been de- 
veloped voluntarily by the parties, as in the United States, or 
established by law, as in France. The report sees in these com- 
mittees not only the purpose of increasing production but also 
the “moral and social” purpose of humanizing industry and 
increasing the role of workers in industrial decisions. 

The report well summarizes the principal arrangements for 
joint committees in the various countries. But one will learn 
very little about the actual operations of these committees. 
Why do some committees function well aside from a crisis in 
a firm or the nation? Do committees work equally in firms with 
highly efficient and inferior managements? 

The joint committees raise very fundamental questions for 
both managements and the union organization. Any study of 
these joint committees needs to explore more thoroughly the 
actual process of decision making in firms. There are various 
aspects of a decision: recognizing a problem, exploring alterna- 
tives, limiting the choices to a few, exploring the consequences 
of each major alternative, and finally making a choice among 
the alternatives. Moreover, decisions which affect production 
range widely: they include the development of a new plant, the 
purchase of new machinery and equipment, scheduling and 
routing, scrap and waste and production standards, to mention 
only afew. In this context there are a variety of possible roles 
for joint committees. There is little meaning in the statement 
that workers participate in production decisions. While the 
committees may help locate problems and propose alternatives, 
the decision, in the sense of choice among alternatives, is that of 
management. The role of these committees cannot be expected 
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to be equally important in all types of production decisions. 
The role of the joint committees needs to be studied in the 
setting of an analysis of decision-making processes in firms 
determining production. 

The relation of these joint committees to labor organizations 
which represent the workers in collective bargaining is equally 
important. The report concludes, ‘‘Real co-operation is possible 
only if genuine trade unions exist. . . . But co-operation in the 
undertaking is not directed toward the same objectives as 
collective bargaining, the essential function of the trade 
union” (p. 225). The relations between the joint committees 
and the unions are not so simple. The works councils, in con- 
cerning themselves with costs and production, are dealing with 
matters affecting wages and collective bargaining. The strength 
and representation on the production committee will vitally 
affect the relations between a national union and its members. 
Indeed, the relations between production committees and the 
union organization vary widely throughout the world. 

These comments on particular reports suggest some more 
fundamental observations on the Studies and Reports series of 
the ILO. The individual studies provide a good outline of the 
literature on a subject, and typically summarize questionnaires 
returned from various countries. In such form, these reports 
have been of high quality and have served a useful purpose. But 
something more is needed if these reports are to be of greater 
assistance in policy making by governments and by the parties 
to collective bargaining, and if they are to provide explanations 
for international labor conditions. 

Additional work is required in the future in two directions to 
supplement the general descriptive studies. First, the actual 
operations and detailed administrative arrangements in any 
labor-management situation must be reported. Field work 
may be required in a few countries, or parties familiar with 
these details may have to participate in the study. This is 
admittedly a more expensive and difficult undertaking. But 
no appraisal of joint production committees, for instance, can 
be very effective without insight into these administrative 
problems. Second, there is need for more analytical work. A 
comparison of developments in a variety of countries should 
be most suggestive for explanations of the observed patterns. 
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But these ILO studies are almost wholly devoid of theoretical 
framework or suggestion. It is interesting to know that in- 
centive rates in the building industry are common in Scan- 
dinavian countries, used to some extent in Great Britain, while 
almost unknown in the United States. But why? Incentive 
earnings are a small percentage above base in textiles through- 
out the world compared to the rubber industry. Why? A full 
analytical system may well be beyond the interest of the ILO, 
but some attention to explanation would be of wide interest. 
Any comprehensive theory of collective bargaining must be 
developed from international comparisons. The ILO has a 
contribution to make to this end by directing more attention to 
explanation in these detailed studies and reports. 














POLICY—A SCIENCE? 
Carl J. Friedrich 


I is a characteristic of our time that everyone wants to be 
connected with policy. It used to be fashionable to partici- 
pate in legislation. Law was considered the most important 
aspect of a community’s life. But today ‘‘policy’’ has become 
central. Business corporations and universities, trade unions 
and churches, they all are concerned with policy. Presumably 
the most important policy of all is the public policy of the gov- 
ernment. To determine public policy is the central task of 
government, in the view of many; how to convert such policy, 
when decided, into law is a technical task to be left to techni- 
cians. 

Likewise, a fair amount of work has been done in political 
science and public administration to determine what steps are 
involved in the determination of such public policies; flow- 
charts of the decision-making process have been drawn up and 
the complexities of the interaction of many different individuals 
and groups have been analyzed in a number of studies, notably 
the recently compiled cases on public administration.' But 
until now, no one had thought that any special science or group 
of sciences was to be designated as especially devoted to this 
urgent modern focus of interest. From a challenging volume 
just published it appears that this presumed shortcoming is in 
the process of being remedied. Ably presented by Daniel 
Lerner and Harold Lasswell as co-editors, The Policy Sciences* 
have made their debut, or at any rate entered the ring. “Be- 
tween the two world wars,” Lasswell writes, ‘‘American social 
and psychological sciences emphasized the improvement of 
method, especially quantitative method. There resulted a 
general raising of the level of competence in the making of 
primary observations and in the processing of data.”’ This spirit 
of great satisfaction on part of the contributors with their own 

1 No doubt the fact that the Yearbook of the Graduate School of Public Ad- 
ministration is entitled ‘‘Public Policy” is also part of this general trend. 

2 The Policy Sciences—Recent Developments in Scope and Method, edited by 
Daniel Lerner and Harold D. Lasswell, with the editorial collaboration of Harold 


H. Fischer, Ernest R. Hilgard, Saul K. Padover, Ithiel de Sola Pool and Easton 
C. Rothwell (Stanford, Stanford University Press, California, 1951), pp. XIV and 
344, 
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labors and those of their colleagues permeates the entire vol- 
ume. Indeed, this writer has seldom been privileged to review 
the work of so enthusiastic a group of fellow workers. What 
is even more striking is the genuine confidence with which they 
look forward to an even better future when further improve- 
ment of their methods, of their “‘making of primary observa- 
tions” and their ‘‘processing of data’’ will provide still more for 
policy makers to think about before they come to grips with 
the immediate matter in hand. 

Lasswell himself is quite explicit on the policy approach. 
‘The basic emphasis of the policy approach, therefore, is upon 
the fundamental problems of man in society, rather than upon 
the topical issues of the moment.”’ It is in keeping with this 
general outlook that we learn little, if anything, about any 
particular policy or how it might have been mended or im- 
proved, but a great deal about methods in the general fields of 
sociology, anthropology and psychology. In connection with 
the latter, we find a strong bent in the direction of psycho- 
analysis. According to Lasswell, ‘‘there is scarcely a corner of 
human society that has not been seen in new perspective as a 
result of modern psychiatry.”” And Daniel Lerner (in coopera- 
tion with Ernest R. Hilgard) tells us that “the common con- 
ception of man underlying the chapters in this symposium 
takes a different turn . . . our present conceptualization of 
interactive man directly reflects the enormous influence of 
Sigmund Freud. If Marx stratified man, Freud individualized 
him.’’ We must, therefore, in the view of these authors, be 
concerned with the individual person, as contrasted with man 
in general. In historical perspective, this does not seem a very 
novel stand to take, nor one which depended upon Freud’s 
work for its tenability. History, as contrasted with the gen- 
eralizing social sciences, has in large measure until recently 
been concerned with the individuality, whether of persons, 
nations or other groups. But how such a study of the concrete 
individual person can provide very explicit guides for policy 
which by definition would appear to deal with large groups in 
terms of some common characteristics or traits it is more 
difficult to see. It is therefore perhaps not too surprising that 
many of the papers,—Lasswell’s programmatic statements 
apart,—seem to be very little concerned either with policy in 
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general or with particular policies. What the student actively 
interested in public policy would like to learn from some of the 
contributors to this volume is how the insights they have 
gained would contribute to a useful alteration in existing or 
emergent public policies. Instead of that he is confronted with 
what in some instances is little more than a highly selective 
bibliography in some of the fields covered, but without any 
indication as to how these bear upon public or any other policy. 

The meaning and significance of the terms “policy” and 
“public policy” are at present somewhat controversial. Chester 
I. Barnard sometime ago stated that he never used the word 
policy if he could dispense with it without being pedantic, 
because its meanings are so numerous. He then offered a list 
of meanings that he had found, as follows: 


1. A general rule of action; (but there are many rules of action 
which are not called “policies.” Rules of technological procedure, 
for example.) 2. A general statement of purpose or objectives, 
but not a rule of action. 3. A general statement of attitude, vague 
and rather meaningless, but sounding well, and often quite unob- 
jectionable and even worthwhile asa gesture. 4. Well-worded denial 
in advance of responsibility which could not in the event be denied 
in fact and in law. “‘This magazine does not assume responsibility 
for the points of view or opinions of its contributors.”’ 5. A state- 
ment of the mastery of destiny, in which you insist that you do what 
you have to because you want to. ‘‘Our policy is to pay our taxes.” 
6. A statement which is not a rule of action within an enterprise 
but propaganda to induce someone outside it to act or not to act 
in a particular way. 7. An announced program of action which 
would be fatal if anyone took it seriously or literally. 8. A com- 
plimentary rationalization of what has already occurred, without 
your expecting it, when you like it. 9. A defensive rationalization of 
what has already occurred, without your expecting it, when you do 
not like it. What you sometimes say when you wish you did not 
have to say anything. 10. A high-grade name for a low-grade strata- 
gem. 11. A way of feeling important by dignifying a commonplace. 
12. A word like justice which crooks use excellently weil.* 


What, in any event, is the conception of public policy under- 
lying all of the contributions in this volume, or at least some of 


* Chester I. Barnard, ‘‘Comments on the Job of the Executive,” Harvard Busi- 
ness Review (Spring 1940). In view of the several quotations of Barnard’s book 
contained in The Policy Sciences, it might have been well for the authors to face 
up to his mocking challenge to the ‘‘policy makers.”’ 
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them? “The word ‘policy’ is commonly used to designate the 
most important choices made either in organized or in private 
life.” Hence, it would seem that the policy sciences are 
those that deal with what is most important in private or 
public life. We are told that their scope is not to be confused 
with what is studied by the political scientists,—in fact a 
perusal of the volume will disclose that apart from Mr. Lasswell 
no political scientist has contributed to this symposium, and 
hence political science appears not to be a policy science. Like- 
wise economics and jurisprudence are not part of the new sci- 
ences; this is not a new term for “‘social sciences’”’ nor yet for 
“applied social sciences.”” Somehow the theory of choice is in- 
volved, according to Lasswell, and many of the most valuable 
contributions to a general theory of choice have according to 
him been made by others than political scientists. To this re- 
viewer, these contributions appear rather elusive; indeed it 
would be well if they would take account of the amount of 
philosophical speculation that has gone into the problem 
of choice (freedom of the will and related matters). Lass- 
well insists that ‘‘the policy scientist is far more interested 
in evaluating and reconstructing the practices of society than 
in his private ratiocination about the higher abstractions from 
which his values are derived.”’ If true, this is very sound. But 
it is in flat contradiction to the previous allegation that a gen- 
eral theory of choice is a central concern of the policy scientist. 
For if anything ever was a happy hunting ground for every 
kind of higher abstraction, it was the general theory of choice. 
Furthermore, Lasswell feels that “this choice (of the policy 
scientist to evaluate and reconstruct the practices of society) 
carries with it the de-emphasizing of much of the traditional 
baggage of metaphysics and theology.’”” Maybe it does for 
Lasswell. But it has been our observation that when people 
begin to evaluate anything, and more particularly the practices 
of society, they are very apt to get themselves thoroughly 
embroiled in metaphysics and/or theology. And as for the 
theory of choice,—a more metaphysical subject can hardly be 
discovered. 

Lasswell is very fond of two expressions which he has con- 
tributed to the presently fashionable vocabulary of the social 
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sciences. One is the expression “‘garrison state,’”’ the other ‘‘the 
world-revolutionary pattern of our time,” or “the world- 
revolutionary process of our epoch.”” The latter two terms are 
not strictly original with Lasswell, since they belong among 
the slogans of publicistic writings in continental European, and 
more especially in German circles. It is a rather grandiloquent 
way of talking about our time. That we are living in a revolu- 
tionary epoch ought to be fairly obvious by now, and that the 
center of this revolution is Russia, its epicenters China and 
Germany, also does not seem to call for extensive research. 
The matter might be passed over, were it not for the fact that 
the writers of many of these papers seem to be singularly un- 
touched by this revolutionary challenge, singularly preoccupied 
with what special contribution one or another among them has 
made to what seems at times to be the ivory-tower kind of 
academic discourse which mistakes words for things and a new 
vocabulary for a new insight.‘ 

The great pretense implied in some of the more radical state- 
ments in this volume is likely to obscure the very real value 
which its challenge possesses. There is little doubt that those 
concerned with the various fields of public policy, e.g. foreign 
policy, could broaden their approach by including within the 
framework of their inquiry some of the material reviewed in 
this volume as the particular province of the social and psy- 
chological sciences, especially anthropology. Clyde Kluckhohn’s 
interesting paper on “The Study of Culture” unfortunately 
makes no attempt even to hint at the way in which policy 
might be affected by the insights which the cultural anthro- 
pologist has to offer. What this reviewer had hoped to find, in 
support of the contention that cultural anthropology is a policy 
science, is the analysis of some striking example, such as policy 


‘ The matter is somewhat different, when we come to the ‘‘garrison state.”’ This 
term was offered at one time by Lasswell as a descriptive concept to highlight the 
significant features of the totalitarian dictatorships of our time. It is singularly 
unsuited for this purpose. The peculiar dynamics of both the Soviet and the 
Nazi system are of a very different order than that suggested by the Lasswellian 
term. That term suits the political and governmental reality of the Roman empire 
under the so-called soldier-emperors at pad well, when a Praetorian Guard of 
largely alien stock garrisoned the terrified outlying provinces of the Roman state, 
lived off their dwindling wealth, and maintained a kind of rule which St. Augustine, 
who knew of them pretty closely, likened to that of a gang of robbers. There was 
none here, as there is little in the Lasswellian concept of the garrison state, of the 
special features of totalitarian dictatorship, except the large-scale use of violence. 
I mention the matter mainly because any policies based upon this faulty concept 
of the totalitarian dictatorship will be seriously affected. 
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in handling the Point Four program or in enabling Puerto Rico 
to develop its own constitution, showing what the actual policy 
has been and what it might have been, had the new policy 
science been consulted. The same comment may be made 
upon another able paper in the volume, contributed by Hans 
Reichenbach, on “Probability Methods in Social Science.” 
The paper is a concise summary of the distinguished author’s 
well-known views, including his unwise slurs upon other 
methods which are likewise useful. His is the common error 
of assuming that regularities and recurrencies are the only 
kinds of systematic observations which are important for those 
who are engaged in shaping social change (policy makers). 
Actually, description of the anatomical sort may be extremely 
valuable in guiding the surgeon’s hand, and classification as 
helpful as prediction. Indeed, one of the most valuable papers 
in the volume, that by Hans Speier, is largely classificatory in 
nature (see below). 

Reichenbach is probably right when he writes that the con- 
cept of probability can be applied in the social sciences in the 
same way as in the physical sciences and adds that their work 
consists in the adaptation of probability methods to the specific 
purposes of social science research. The crux of the difference 
is, and we agree, that the social scientist’s “statistical totali- 
ties must remain constructs, inaccessible to direct observation.” 
But it may well be doubted that from this it follows that the 
social sciences can be made as scientific as the physical sciences, 
if the possibility of prediction is regarded as the criterion of 
scientific method. The logical nature of the appropriate meth- 
ods of investigation is determined by the nature of the object 
in hand. Anatomy is no less “‘scientific’’ than biology, yet 
prediction is not as important in either as in astronomy, and 
decidedly less so in anatomy than in biology. Reichenbach’s 
concern is with the recurrencies, and these are admittedly im- 
portant. But it often is a matter of just knowing the facts. 
In this connection Reichenbach makes some pointed remarks 
about uniqueness in history which seem entirely beside the 
issue. He argues that there are many recurrencies in his- 
tory. Who ever denied it? But much of the most typical 
work of history is concerned with the unique, the character 
of men and nations, as recalled above, and this ascertain- 
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ing of the facts and interpreting them as configurations (Ges- 
talien) is a task calling for as much critical ingenuity and 
mastery of subtle method, as developed by modern historians, 
as any probability methods. Indeed, it can be shown that some 
of the most egregious errors in psychological warfare policy 
during the last war were due to men who were too ready to 
proceed upon hypothetical recurrencies gathered in American 
psychological laboratories and then applied to a radically 
different configuration and context. A more detailed and crit- 
ical attention to the facts might have been better for policy 
than the probability methods employed. 

Reichenbach’s paper is followed by a very interesting study 
on ‘‘Mathematical Models in the Social Sciences,’ by Kenneth 
J. Arrow. It is based upon a discreet appreciation of the limits 
within which such models have utility. Summing up his sug- 
gestions on model building, the author observes that “the 
method of scientific investigation indicated calls for intensive 
a priori thinking to formulate a model, followed by the selec- 
tion of the best-fitting structure from that model by appropriate 
statistical techniques.’ While conceding the metaphysical 
proposition that all scientific insights are capable of mathe- 
matical formulation as “‘doubtless’’(?) true in a Platonic sense, 
he maintains, quite rightly, that it is not true that mathemat- 
ical expression can now be given within existing mathematical 
theory.‘‘ Language is itself a social phenomenon,” he adds, 
‘“‘and the multiple meanings of its symbols are very likely to be 
much better adapted to the conveying of social concepts than to 
those of the inanimate world.”’ Here looms the problem of ‘‘sym- 
pathetic understanding”’ which writers like Rickert and Max 
Weber stressed, even overstressed so much. His conclusion 
that statistical methods are a function of the quality of the 
model (that is to say they depend upon how nearly correct 
the model is), and that hence a serious error in the model may 
invalidate all further empirical work based on it seems sound 
enough. But it is a long road from this broad methodological 
statement to an improvement, or even a critique, of US policy 
toward the Soviet Union. The same is true of the intrinsically 
valuable paper by Lazarsfeld and Barton on “Qualitative 
Measurement.” As is well-known, the able statistical work of 
Lazarsfeld in assessing voter preferences in the presidential 
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election of 1944 produced fatal errors affecting both prediction 
and policy when applied to the election of 1948. The under- 
lying reason was a failure to give adequate attention to the 
divergent context or configuration of the two presidential elec- 
tions,—a much more elementary fact than the subtle statistical 
series built by Lazarsfeld, but, as the event showed, con- 
siderably more important both from a practical and scientific 
viewpoint. 

Two papers on interviewing present significant statements 
concerning this important tool of social science analysis. Rensis 
Likert considers ‘“The Sample Interview Survey as a Tool of 
Research and Policy Formation,’’ while Herbert Hyman deals 
with “Interviewing as a Scientific Procedure.”” Both papers 
are able summaries of the general issue they deal with as well 
as of their authors’ special approach. But neither undertakes to 
show just how different findings might effect public policy, 
though there are very interesting hints and broad implications. 
The more detailed recital by Likert of the way the Sample 
Interview Survey is employed by the Federal Reserve author- 
ities might well have been the occasion for showing how one 
set of findings would lead to one kind of policy decision, while 
another set of findings would lead to another. Again, we are 
left without any real proof that we are dealing with a “‘policy 
science,” that is to say, a branch or part of the science of public 
policy, rather than with a social science having its implication 
for public policy. 

Hans Speier’s critique of psychological warfare is subject to 
the same query, although it too is a very interesting paper, and 
the analysis certainly has policy implications which should not 
be left to guesswork or the hunches of practitioners. He notes 
that the British prefer to speak of “‘political warfare’’ (as does 
the reviewer—see “Issues of Informational Strategy,’”’ in 
Public Opinion Quarterly, V.7, No. 1 (1943). 

As already noted, Speier’s is a most useful paper, and more 
clearly related to a vital area of public policy than most of the 
others. Within a pattern of skillful reclassification of what is 
involved in political warfare, namely the enemy’s will to fight, 
based upon the evidently sound proposition that it is vital to 
determine with whose will to fight we are concerned, Hans 
Speier proceeds to state the case against seeking to incite pop- 
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ular rebellion against totalitarian dictatorship. He sees it as 
the ‘‘democratic fallacy in mass propaganda.”’ As against it, he 
would seek to induce “deviant political behavior.’’ So far, so 
good. But his statements are made ex cathedra and do not differ 
in method from the observations of Aristotle and other phi- 
losophers on a great variety of political issues. They represent 
the fruit of reflection and intelligence rather than any scientific 
calculus of probability, except by implication (but that is 
likewise true of Aristotle’s suggestions as to how to maintain a 
political regime). Speier is inclined to state all relations of domi- 
nance in terms of “elites’’® and his ipse dixi concerning planning 
in the field contains the suggestion that “planning ahead frees 
the political elite from the pressure of unconsidered counter- 
moves,’ and furthermore that rational and hence flexible 
planning frees the elite from the pressure of rigid, that is, 
irrational plans. There is considerable literature on this subject 
which might have been given some treatment here; for pre- 
cisely what is to be understood by “‘planning’’ remains some- 
what nebulous. Yet Speier’s thought adds up to a sensible con- 
clusion: an intelligent political warfare program, he feels, does 
not attempt to convert the foreign population to another ide- 
ology by claiming that ideology’s superiority; instead the 
propagandist tries to shape expectations. But the whole enter- 
prise depends upon the existence of policy objectives; without 
them there can be no sensible political warfare. Upon this point, 
the author asks a series of important questions, such as “who, 
precisely, is the enemy in the opposing nation?” The basis of 
political warfare depends upon the answer to such questions 
which the author rightly assumes to be “‘policy questions.” 
By implication, his analysis does not contribute to their 
answer, but rather presupposes such an answer. In a final sec- 
tion, Speier develops another most significant point which the 
reviewer stressed in the article referred to above (though with- 
out result, as far as policy was concerned). It is the importance 

5 The term ‘‘elite,’’ popular since its use was generalized by Marx and Engels 
in the Communist Manifesto, and put centrally by Pareto in his sociological theory, 
is actually subject to very serious objections, because of its static implications,— 
which, as so often is the case with static concepts, also carry normative overtones. 
Pareto, it is true, tried to escape from these static implications by his doctrine of 
the circulation of the elites, but a concept does not lose its static quality when the 
time span to which it is applied is shortened. Pareto’s elite notions are revealed in 


their static quality by the very terms of his analysis; for this cf. the reviewer's 
The New Image of the Common Man, ch. VIII where the point is briefly adumbrated. 
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of addressing political warfare to the upper strata of a total- 
itarian hierarchy, and more especially the key leaders. He has 
some poignant things to say about deception as a tool in the 
hands of the propagandist and the policy maker. But again, 
his observations though shrewd are essentially dicta a la Mach- 
iavelli that belong to the realm of political prudence and com- 
mon sense. 

In a concluding paper on “Social Scientists and Research 
Policy”” Robert K. Merton and Daniel Lerner address them- 
selves to the rather divergent theme of conscious social effort 
on the part of the social scientist. They feel that the social 
scientist has seen too many examples of the intellectual com- 
mitting moral suicide by allowing himself to be routinized in 
the service of the directive-giving state. He cannot, these 
authors state, “‘slip comfortably into the role of bureaucratic 
technician.’’ Such a position is radically at variance with much 
of what the rest of the volume maintains. For if the social 
scientist is to strike out on his own to determine whether ‘‘we 
can get human welfare without the ‘welfare state?’ then a 
range of problems, philosophical, ethical, even religious are 
opened up which require entirely different approaches, methods 
and materials than are here presented. Then we are back to 
what Lasswell would at the outset have us throw out as the use- 
less babbling of metaphysicians. But how are we to determine 
what constitutes ‘human welfare?” This is, it would seem, a 
problem perilously close to the ancient philosophical inquiry 
into happiness and what constitutes its essential components 
as well as conditions of well-being (the two are not unrelated). 

Problems such as these occupy virtually all of the space of a 
writer such as Sir Ernest Barker. In a recent magistral sum- 
mary of his teachings,*® he has laid out his views on state and 
society, on justice and law in the tradition of Aristotle and 
Hegel.’ It would seem to this reviewer that there is as much 


* Ernest Barker, Principles of Social and Political Theory (London, Oxford 
University Press, 1951), pp. IX, 284. 

7 Barker's brief section on Hegel is curious. Barker’s view actually is. very 
similar to that of the true Hegel. A similar difficulty confronts the reader of 
a suggestive essay by Peter Viereck, Conservatism Revisited—The Revolt Against 
Revolt XVIII (New York, Scribners, 1949), pp. 187, in which Conservatism and 
Reaction are less clearly differentiated than they deserve. The Hegelian line of 
argument underlying the book, including the acceptance of a kind of dialectic, is 
confused by the author’s emotional reaction pattern against ‘‘romanticism,”— 
an intellectual tradition not as bad as he makes out, and certainly one to which he 
in many respects belongs. 
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scientific insight bearing upon public policy in this volume as 
there is in The Policy Sciences, even though the word policy 
does not receive any explicit recognition; Barker stays with the 
older notion that law and legal formulation of social tasks is the 
peculiar province of the governmental and political authorities. 
The difference between these two views can be overdone, but 
it involves a significant shift in emphasis. To give one concrete 
illustration: among the more general policy issues of our time 
is the recurrent advocacy of an economic council, or as Barker 
more broadly calls it, a social parliament. On this important 
and confusing issue Barker’s treatise gives significant and sound 
guidance for the eventual policy (law-) maker; it would be 
difficult to discover anything in Lasswell’s volume that might 
prove helpful on this score. By contrast, the striking con- 
tribution of Speier just reviewed, bearing on psychological 
warfare, is completely beyond the ken of Barker’s concern. Is 
not this a rather telling indication of the fact that the sciences 
included by Lasswell contribute to some fields of policy, while 
political science, economics and law contribute to others? 
Lasswell’s suggestion that the latter make substantive con- 
tributions, while the sciences he is concerned with are dedicated 
inter alia to the illumination of the problems of choice (in- 
cluding ‘decisions’ defined as “sanctioned choices”) would 
thus appear to be misleading not only because political science, 
economics and law themselves are vitally concerned with the 
theory of choices (to use Lasswell terminology), but because the 
sciences he has reviewed in this volume are equally vitally 
concerned with some substantive fields in which choices are 
exercised ; as a result quite a number of the papers in this vol- 
ume are actually focused in terms of such substantive areas of 
policy rather than the formative process. 

Among the omissions from the policy sciences, the field of law 
is particularly puzzling. For in a very large area, dealing with 
procedure of courts and legislatures, with administrative dis- 
cretion and law enforcement, the science of law has been more 
continually concerned with the theory of choice-making than 
any other. Consequently, many of the most vital fields of 
public policy call for a thorough study of the law involved for 
any useful contribution to public or any other policy. Among 
the volumes before us, there is a very valuable study on group 
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discrimination’ which shows the difference in court decisions 
before and after 1937 in this vital field, the workings of the New 
York State law concerned with the matter, and on the basis 
of this discussion, develops more sharply the distinction be- 
tween regulating conduct and regulating attitudes or opinions 
(a distinction significantly employed by Barker in his discussion 
of state versus society). The policy maker would derive valu- 
able insights from such a study, and hence be better able to 
assess the problem of informal group participation in public 
policy making processes and the handicaps of such participa- 
tion. 

Let us sum up this extended review of an important basic 
challenge to the student of public policy. The social sciences 
have all significant contributions to make to public policy, 
whether viewed as a process or seen in its various substantive 
contents, such as trade, education, social welfare. It is therefore 
not particularly helpful to mark out any one or several among 
them as the policy sciences (if any one had to be so marked out, 
it would be political science, as far as public policy is considered, 
since it more particularly is concerned with the processes of 
government), especially when only subdivisions of each one of 
them are focused primarily in this direction. Any of the social 
sciences, when seeking to contribute to policy, must undertake 
to specify the aspect it seeks to clarify and illuminate such 
specification by detailed factual demonstration; mere reviews 
of what is being done in any of these sciences, leaving it to the 
policy-makers or analysts to establish the vital cross-references 
will be self-defeating. Furthermore, stress on any particular 
methods of scientific work, such as the discovery of recurrent 
regularities and of general statistical “‘laws’’ applicable to them, 
ought to be avoided. Description, in the sense of the identifica- 
tion of vital areas of factual knowledge, and classification may 
be most valuable for policy, and failure to work them up, 
because of preoccupation with the fata morgana of “laws,” may 
have serious consequences for policy, particularly public policy. 
Nor should the vital scientific efforts in these fields be ham- 
strung by the philosophically obsolete, positivistic deprecation 
of broader conceptual inquiries (name-calling them metaphysics 
and the like). For if Lasswell builds his entire approach upon 


® Morroe Berger, Equality by Statute—Legal Controls over Group Discrimination 
(New York, Columbia University Press, 1952), pp. XIV, 238. 
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the proposition that ‘“‘the special emphasis is upon the policy 
sciences of democracy, in which the ultimate goal is the real- 
ization of human dignity in theory and fact,’’ the student of 
public policy is entitled to explore the answer to such questions 
as: what constitutes an ultimate socia! goal, what is the mean- 
ing of democracy, of dignity, and last but not least of man? 
With this in mind, let us welcome any scientific contribution 
to public policy without deceiving ourselves that policy itself 
will ever be a science.® 

* Since writing this article, | have learned that Lasswell is planning further 
volumes in which the tasks of jurisprudence and political science will be more 


fully explored, as far as policy is concerned. Needless to say, these will round out 
and probably correct some of the one-sidedness noted in the present review. 
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